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STATEMENT OF THE CASE1 

The state indicted appellant, Jodi Ann Arias, for the murder of her boyfriend, 

T.A.  (Instrument 1, hereinafter I.).  The state charged her with first degree 

premeditated murder or in the alternative, felony murder.  (Id.).  On October 31, 

2008, the state noticed its intention to seek the death penalty.  (I. 32-33).  On August 

7, 2009, the court held a Chronis Hearing and found that the state presented probable 

cause to support one aggravating factor:  the crime was committed in an especially 

cruel manner.  (ME 8-10-09).  The parties could not settle after a settlement 

conference.  (RT 7-5-11, pp. 2-58).  They conducted a second settlement conference 

before the retrial, which was also unsuccessful.  (ME 10-24-13). 

Arias’s trial began December 10, 2012, with jury selection.  (RT 12-10-12, p. 

12).  The jury found Arias guilty of first degree murder on May 8, 2013.  (RT 5-8-

13, p. 11).  The aggravation phase began May 15, 2013.  (RT 5-15-13, p. 4).  The 

state sought to prove one aggravator, the killing was done in an especially cruel 

manner.  (Id., p. 9).  At the conclusion of the aggravation phase, the jury found that 

the state proved this aggravating factor.  (Id., pp. 113-115). 

                                           
1 Please note there may be a slight discrepancy in the cites to the record depending 

on whether one is referring to the electronic version of the transcripts or the hard 

copy of the transcripts. 
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The penalty phase began May 16, 2013.  (RT 5-16-13, p. 53).  It concluded 

on May 23, 2013, when the jury could not agree on life or death.  (RT 5-23-13, p. 

8).  The court declared a mistrial.  (I. 1154; RT 5-23-13, p. 10).  The defense argued 

a Motion for Mistrial on May 20, 2013.  (RT 5-20-13 #1, pp. 9-18).  The court denied 

that motion.  (Id., p. 18).  The defense filed a Motion to Vacate the Aggravation 

Phase verdict pursuant to Rule 24.2.  (I. 1174).  The court denied that motion.  (ME 

8-9-13). 

Arias’s retrial began September 29, 2014.  Once again, the jury could not 

agree on a sentence.  (I. 2058; RT 3-5-15, p. 6).  The court declared a mistrial.  (Id.).  

The court sentenced Arias to natural life.  (RT 4-13-15, p. 56).  The parties stipulated 

to the amount of restitution.  (ME 6-22-15). 

Arias filed a timely Notice of Appeal.  (I. 2083).  This Court has jurisdiction 

pursuant to Article 6, § 9 of the Arizona Constitution, and A.R.S. §§ 12-120.21 (A) 

(1), 13-4031 and 13-4033 (A). 
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FACTS 

This appeal is about Jodi Arias and T.A., whose lives were bound together by 

secrets.  Arias grew up in northern California.  (RT 2-4-13 #1, pp. 101-102; 116; 

122).  Arias’s parents abused her physically.  (Id., pp. 101; 104-108).  She moved 

out when she was seventeen years old.  (Id., pp. 122-125). 

Arias left school and worked as a waitress.  (Id., pp. 122; 125).  She supported 

herself.  (Id., pp. 125; RT 2-4-13 #2, p. 21).  Arias found work waitressing at resorts 

in Crater Lake and Monterey.  (RT 2-5-13, pp. 9; 20).  She lived in Palm Desert, 

California for four years with her boyfriend, D.B., and was happy there.  (Id., pp. 

30; 39-41). 

Arias was a spiritual seeker, always interested in self-improvement.  (Id., pp. 

7-8; 84).  She became involved in “PPL,” Pre-Paid Legal Services, a multi-level 

marketing organization.  (Id., pp. 56; 61).  She enjoyed the inspiring, motivational 

PPL functions.  (Id., pp. 75; 84).  She met T.A. at a PPL function in Las Vegas in 

September of 2006.  (Id., pp. 62; 67). 

T.A. was an executive director of PPL.  (Id., p. 69).  He approached Arias at 

a social function and introduced himself.  (Id., p. 68).  They spent time together that 
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weekend.  (Id., pp. 70-74).  She was his date at a formal banquet.  (Id., pp. 70-74).  

She considered T.A. to be a new friend.  (Id., pp. 97-100). 

After leaving Vegas, they talked on the phone every night.  (Id., p. 106).  By 

the week’s end, Arias broke up with D.B.  (Id., pp. 98-99).  She wanted to start a 

family.  (Id., p. 99).  D.B. did not want to get married.  (Id., pp. 102-103). 

Arias and T.A. met the following weekend at their friends’ residence in 

California, for a PPL event.  (Id., pp. 103-104).  Once everyone was asleep, T.A. 

arrived at Arias’s bedroom for a night time rendezvous.  (Id., p. 106).  T.A. initiated 

sexual contact.  (Id., p. 118). 

Arias knew that T.A. was Mormon.  (Id., p. 90).  He wore his temple garments 

during that sexual encounter.  (Id., p. 121).  The next morning, they attended a 

Mormon church service together.  (Id., p. 126). 

T.A. encouraged her to explore Mormonism.  (Id., pp. 129-130).  T.A. was a 

priest of the order Melchizedek and a respected church member.  (RT 2-13-13, pp. 

133-134).  Arias believed T.A. was superior to her in all matters concerning religion.  

(Id., p. 134).  He gave her a copy of the Book of Mormon and sent missionaries to 

visit her at her home.  (RT 2-5-13, p. 129).  Two months after they met, T.A. baptized 
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Arias into the Mormon religion.  (RT 2-6-13, pp. 25-26).  After the baptism 

ceremony, the couple returned to Arias’s home where they had sex.  (Id., pp. 45-47). 

The Law of Chastity forbids sexual contact between unmarried persons.  (RT 

1-30-13, p. 96).  T.A. instructed Arias that the church permitted sexual contact but 

not vaginal intercourse.  (RT 2-6-13, p. 17).  Arias trusted T.A. when he assured her 

that oral and anal sex between unmarried persons were acceptable.  (Id., pp. 20; 16-

17).  Eventually, the unmarried couple engaged in vaginal intercourse as well as 

other types of sexual behavior.  (Id., p. 99). 

Arias and T.A. became an exclusive couple in February of 2007.  (Id., p. 51).  

They met at PPL events and travelled together to visit Mormon historical sites.  (Id., 

pp. 100; 122).  Travelling together as an unmarried couple was frowned upon by 

Mormons.  (RT 1-30-13, p. 24).  T.A. assured her that the church approved of their 

sexual relationship.  (Id., pp. 120-121).  Arias felt that T.A. had authority to act for 

God.  (RT 2-13-13, pp. 133-134). 

Arias learned that T.A. was seeing other women.  (RT 2-11-13, pp. 33-35).  In 

fact, his relationship with Arias was a secret because T.A. treated her as “just a 

friend” in public.  (RT 2-6-13, pp. 52; 67; 108; RT 2-13-13, pp. 158-159).  Arias 

decided to break up with T.A. after they returned from a vacation.  (RT 2-11-13, pp. 
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33; 38).  They broke up over the phone on June 29, 2007, but the next day, T.A. 

called her to tell her he was “horny.”  (Id., pp. 45-48).  Arias found him hard to resist.  

(Id., pp. 52-54).  Encouraged by T.A., Arias moved to Mesa in August of 2007.  (Id., 

pp. 58-60). 

Arias and T.A. behaved as a couple even though they were not exclusive.  (Id., 

pp. 60; 66).  T.A. promised to change, and Arias still loved him.  (Id., p. 52). 

T.A. criticized Arias’s male friends and the few men she dated.  (Id., pp. 98-

100).  He told her which men she could date.  (Id., p. 99).  Their sexual relationship 

continued.  (Id., p. 80). 

T.A. enjoyed fantasizing and role playing.  (Id., pp. 82-86; 91).  Arias had sex 

with T.A. even when it was unpleasant, because she enjoyed his attention.  (RT 3-4-

13, p. 66).  But she did not consent to all of his fantasies.  (RT 3-6-13, p. 91).  She 

described herself as a “doormat.”  (RT 2-11-13, p. 41). 

Arias aspired to work as a wedding photographer.  (RT 2-5-13, p. 55).  She 

did not earn a lot of money through PPL.  (Id., pp. 101-102).  T.A. frequently took 

loans from Arias, who still waitressed.  (RT 2-12-13, pp. 64-67). 

Arias described herself as a willing participant in their sexual activities, but 

acknowledged that sometimes she felt like used toilet paper or a prostitute.  (RT 2-
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26-13, pp. 155-157).  T.A. enjoyed acting out fantasies involving sex in public, anal 

sex, situations where he expected Arias to wear boys’ underwear, and asking Arias 

to perform oral sex on him while he wore a business suit.  (RT 2-11-13, pp. 84-85). 

In January 2008, their relationship changed when Arias discovered T.A. 

masturbating while viewing a picture of a little boy wearing only underwear.  (Id., 

pp. 126-129).  T.A. told Arias that he was sexually attracted to children.  (Id.).  After 

that, Arias admitted that one reason she had sex with T.A. was to keep him from 

molesting children.  (Id., pp. 142-143). 

During an argument, T.A. threatened to reveal Arias’s secrets, and she 

responded by threatening to reveal his sexual attraction to children.  (RT 2-13-13, 

pp. 55-57).  After a calmer discussion of their disagreement, Arias apologized to 

T.A. for threatening to reveal his shameful secret.  (Id.). 

Arias learned that having sex with T.A. relieved his stress and ended his anger.  

(RT 3-7-13, pp. 90-92).  Afterwards he would be calm again.  (Id.).  However, there 

were times when T.A.’s rage resulted in physical abuse directed at Arias. 

The first incident of physical abuse occurred in March of 2007.  (RT 2-11-13, 

p. 92).  T.A. grabbed Arias by the wrist when she asked him about his relationship 
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with another woman.  (Id.).  He went upstairs and banged his head against the wall.  

(RT 2-25-13, p. 174). 

The second incident occurred in October, 2007 when T.A. pushed her down 

and would not let her leave his house.  (RT 2-11-13, pp. 112-119).  He called her 

family cruel names.  (Id., p. 115).  She felt suicidal afterwards.  (Id., p. 117).  T.A. 

apologized shortly afterward.  (Id., p. 118).  He asked her to return so they could 

have sex.  (Id.).  She agreed because she did not want to hurt his feelings.  (Id., p. 

119). 

The third incident occurred on January 22, 2008, the day after Arias 

discovered that T.A. was a pedophile.  (Id., p. 145).  T.A. asked to borrow money 

from Arias but she declined.  (Id., p. 146).  Angry, T.A. shook her, then body-

slammed her.  (Id., p. 147).  He kicked her in the ribs and when she put her hand out 

to protect herself, he kicked her hand injuring her left ring finger.  (Id., pp. 147; 149).  

After he calmed down, he made a splint for Arias’s injured finger.  (Id.). 

Another incident of abuse occurred on or about March 2, 2008, when Arias 

told T.A. that she was moving back to California.  (RT 2-25-13, p. 126).  T.A. was 

driving the car, Arias was next to him in the passenger seat.  (Id.).  T.A. backhanded 

her and hit her on her neck.  (Id.). 
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T.A. choked her on April 8, 2008, when they discussed her dating other men.  

(RT 2-12-13, p. 26).  He choked her so hard that she passed out.  (Id., p. 27). 

Arias’s relationship with T.A. was a roller coaster.  (Id., p. 72).  T.A. was not 

only physically abusive but could be mentally and emotionally cruel too.  (RT 2-13-

13, pp. 101-150).  (See Appendix 1).  T.A. used his status to control and demean 

Arias.  (RT 2-19-13, pp. 14-45; 53-57; 69-74).  T.A. called Arias a skank, slut, a 

whore, a three hole wonder, and other derogatory names.  (RT 2-13-13, pp. 113-114, 

RT 2-19-13, pp. 67-69).  T.A. could also be very nice to Arias.  (RT 2-19-13, p. 76).  

Arias liked it best when she and T.A. were alone and having sex, because he acted 

like he loved her and she enjoyed his attention.  (RT 3-4-13, pp. 71-72). 

Mormons considered someone T.A.’s age to be too old to be unmarried.  (RT 

1-30-13, p. 19).  T.A. dated other Mormon women in his search for a wife.  (RT 1-

2-13, pp. 87-93; RT 1-30-13, p. 11).  In his public life, he portrayed himself as 31 

year old Mormon virgin.  (RT 1-30-13, p. 38). 

Arias decided to move back to California.  (RT 2-12-13, p. 71).  On the day 

she left for California, T.A. stood on the doorstep as she drove away, giving her the 

“double bird,” followed by a mean text.  (RT 2-13-13, p. 39). 
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Arias continued to communicate with T.A. after she returned to California.  

(Id., p. 60).  They had phone sex.  (EX 428).  The phone sex recording illustrates 

T.A.’s sexual interest in children.  (Id.).  Using a rude description, T.A. told Arias 

that when she achieved orgasm she sounded like a little girl having her first orgasm.  

(Id.). 

A chronological summary shows that in September 2007, arguments marred 

their trip to Havasupai.  (RT 1-31-13, pp. 26-34).  In October 2007, T.A. pushed 

Arias down and wouldn’t let her leave his house.  (RT 2-11-13, pp. 112-118).  Arias 

felt suicidal all fall.  (Id., p. 117).  She learned that T.A. was a pedophile in January 

2008.  (Id., pp. 126-129; 140).  She moved back to California in April, 2008.  (RT 

2-12-13, p. 21).  They recorded a sex tape over the phone in May, 2008.  (RT 2-12-

13, pp. 21-23; EX 428).  They carried on an extended, heated argument via texts and 

IM May 25-26, 2008.  (RT 2-13-13, pp. 110-115; RT 2-19-13, pp. 67-74).  Her 

grandparents were burglarized on May 28, 2008.  (RT 2-19-13, p. 78).  Arias left on 

her road trip on June 2, 2008.  (Id., p. 77).  She agreed to visit T.A. on June 3, 2008.  

(Id., pp. 102-103). 

Arias planned a trip to Utah to visit a man that she wanted to get to know 

better, R.B.  (Id., pp. 76-77).  She wanted to take photographs at Utah’s national 
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parks.  (Id., p. 82).  T.A. knew about her trip.  (Id., p. 90).  She rented a car in 

Redding.  (Id., p. 84).  She asked for a white car instead of a red car because she did 

not want to stand out.  (Id., p. 85).  She stopped along the way in Santa Cruz and 

Monterey.  (Id., pp. 90; 93). 

She visited D.B. who lived near Monterey.  (Id., p. 96).  She borrowed two 

gas cans from him.  (Id.).  She purchased another gas can at a Walmart but then 

decided to return it.  (RT 2-27-13, pp. 92-93; 110).  A Walmart employee testified 

that there was no record of anyone returning a gas can on the day in question.  (RT 

4-23-13, pp. 61-62). 

When Arias was near Pasadena she talked to T.A.  (Id., pp. 96-97; 101).  T.A. 

“guilted” her into visiting him in Mesa.  (Id., p. 103).  She arrived on June 4, 2008, 

at about 4 a.m.  (RT 2-19-13, pp. 106-107).  T.A. was awake.  (Id., p. 109). 

T.A. showed Arias his new punching bag and punched it a few times for her.  

(Id., pp. 112-113).  They slept until noon.  (Id., p. 115).  They had sex.  (Id., p. 117).  

T.A. wanted to tie Arias up.  (Id., p. 120).  He loosely tied her wrists to the bed.  (Id., 

p. 122).  She was naked and he wore his Mormon garments.  (Id., p. 123).  They took 

photos of themselves having sex.  (Id., pp. 129-130; 134).  When they finished, she 
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took a shower and T.A. went downstairs.  (Id., p. 137).  Arias started a load of 

laundry and prepared to leave.  (Id., pp. 137-138). 

Arias tried to show T.A. some photos taken on one of their trips, but the CD 

would not work on his computer due to a virus.  (Id., pp. 139-140).  T.A. angrily 

threw the CD against the wall, and then bent Arias over his desk for sex.  (Id., pp. 

141; 144-151).  Afterwards, he told her to go clean up.  (Id., p. 151).  Then they went 

upstairs to photograph T.A. in the shower.  (Id., p. 160). 

Arias accidentally dropped T.A.’s camera.  (RT 2-20-13, p. 8).  T.A. became 

enraged.  (Id.).  He left the shower, picked Arias up and slammed her to the ground, 

calling her a “stupid idiot.”  (Id., p. 9).  Arias thought he would kill her.  (Id., p. 15).  

Arias ran and grabbed a handgun from the closet shelf.  (Id.).  She pointed the gun 

at T.A., hoping that he would stop.  (Id.).  The gun discharged.  (Id., p. 17).  Arias 

did not realize that she shot T.A.  (Id., p. 18).  He continued after her and said, 

“fucking kill you bitch.”  (Id.).  She feared for her life.  (Id., pp. 19; 22). 

The next thing Arias remembered was driving in the middle of nowhere.  (Id., 

p. 25).  She stopped to drink water and clean the blood from her hands.  (Id.).  She 

was barefoot.  (RT 3-13-13, p. 97).  She threw the gun into the desert.  (RT 2-20-13, 
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pp. 24-25).  She threw the rope into a dumpster.  (Id., p. 25).  She testified that she 

put the knife into the dishwasher.  (Id., p. 21). 

She believed T.A. was probably dead and she was in deep trouble.  (Id., pp. 

26; 29).  She visited R.B. as planned.  (Id., p. 36).  She did not stay long, but returned 

home and waited to be arrested.  (Id., pp. 44-45).  R.B. remembered the police 

stopped her in her rental car because her license plate was on upside down.  (RT 1-

9-13, p. 21). 

T.A.’s friends found his body in his home on June 9, 2008.  (RT 1-2-13, p. 

113).  The crime scene evidence included: 

 T.A.’s decomposing body in the shower.  (RT 1-8-13, p. 52). 

 A. 25 caliber shell casing on the bathroom floor.  (RT 1-3-13, pp. 121-

122). 

 Arias’s palm print on the wall.  (RT 1-8-13, p. 42; RT 1-9-13, p. 140). 

 Blood on the bathroom sink.  (RT 1-10-13, pp. 72-74). 

 Three separate areas of blood.  (Id., p. 65). 

 A shoeprint on the bathroom floor.  (RT 1-8-13, p. 30; RT 1-10-13, pp. 

97-98). 
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 A camera was in the washing machine downstairs, along with garments 

and bedding.  (RT 1-3-13, pp. 72-73; 75). 

 It appeared as if the items were bleached.  (Id., p. 80). 

 The police did not recover a knife or a gun.  (RT 1-15-13, p. 70). 

 The bedroom was unremarkable.  (RT 1-10-13, p. 94). 

Arias’s friend told her that T.A. was dead.  (RT 2-20-13, p. 47).  Arias talked 

to Mesa Detective Flores on the phone regarding the murder investigation, but did 

not tell him what she knew about T.A.’s death.  (Id., pp. 47; 59-60). 

Arias considered suicide.  (Id., p. 45).  She was going to go to Monterey to be 

away from her family when she killed herself.  (Id., p. 46).  Instead, the Yreka police 

arrested her.  (Id., pp. 76-78).  Arias initially told the police that she was not in Mesa 

and knew nothing about T.A.’s death.  (Id., p. 78; EXS 343-346; 348-351; 355-359; 

367-368; 381).  Flores confronted her about the photos that were found in the camera 

at the scene, showing that she was present minutes before T.A.’s death.  (Id., p. 79).  

Arias then told the police that home invaders killed T.A. while Arias ran away.  (Id., 

p. 79).  The media approached Arias and she gave two interviews shortly after her 

arrest. 
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Arias eventually admitted to killing T.A. in self-defense.  (RT 2-20-13, pp. 

105-106). 

The medical examiner, Dr. Horn, performed an autopsy and noticed: 

 T.A.’s body was in an intermediate stage of decomposition.  (RT 1-8-

13, p. 51). 

 Wounds on T.A.’s hands.  (Id., pp. 55-58). 

 T.A. was five feet nine inches tall and weighed about 189 pounds at the 

time of the autopsy.  (Id., p. 59). 

 T.A. suffered stab wounds to the chest, heart, belly, back, and back of 

head such that there was a divot in his skull.  (Id., pp. 61-82). 

 His throat was cut through to the windpipe.  (Id., pp. 86-87). 

 T.A. had a gunshot wound to the head.  (Id., p. 91). 

 He removed a bullet from his left cheek.  (Id., p. 92). 

 T.A. died from blood loss.  (Id., p. 93). 

The cut throat was the most significant injury.  (Id., p. 94).  Both the slit throat and 

gunshot to the head would cause immediate unconsciousness.  (Id., p. 95).  Horn 

believed that T.A. was first stabbed, then his throat cut, and then shot.  (Id., p. 97). 
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Decomposition prevented Horn from being certain about his observations.  

(Id., pp. 121; 125).  Horn could not explain why Flores testified that the gunshot 

wound occurred first in time.  (Id., p. 129).  He did not remember talking to Flores 

about the case at all.  (Id., pp. 130; 133).  He admitted his sequence of events was 

speculative.  (Id., p. 137). 

Defense witness, psychologist Dr. Samuels, opined that Arias suffered from 

PTSD.  (RT 3-14-13, p. 106).  Defense witness, therapist Alyce LaViolette, opined 

that Arias and T.A. were involved in an abusive relationship.  (RT 4-4-13 #2, p. 87).  

She believed Arias suffered from Battered Woman’s Syndrome.  (Id.). 

The state called psychologist Dr. DeMarte.  (RT 4-16-13, p. 7).  She testified 

that: 

 There was no abusive relationship.  (Id., p. 194). 

 Arias was not a battered woman.  (Id., p. 199). 

 Arias suffered from borderline personality disorder.  (Id., p. 106). 

The defense called psychologist Dr. Geffner in surrebuttal.  (RT 5-1-13 #1, 

pp. 6-7).  Geffner testified that: 

 Young Dr. DeMarte used flawed methods.  (Id., pp. 90, 99-101, 121, 

130, 135-136, 185-186). 
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 She misrepresented her experience and qualifications.  (Id., pp. 9; 22). 

 A person who showed numerous symptoms, such as Arias, presented a 

cry for help from someone who was in severe distress.  (RT 5-1-13 #2, 

p. 91). 

 It was possible that the gunshot to T.A.’s head did not incapacitate him.  

(Id., pp. 103-107). 

The jury found Arias guilty of first degree murder.  (RT 5-8-13, p. 11). 
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ISSUES PRESENTED FOR REVIEW 

1. Due process requires that the accused receive a fair trial by an impartial jury, 

free from outside influences.  The trial court allowed the media to broadcast 

Arias’s trial by livestream and imposed very few limitations on the media’s 

access to court.  Did structural error occur? 

 

2. Hearsay testimony is generally inadmissible at trial.  The trial court denied 

Arias’s motion to preclude hearsay testimony regarding a .25 caliber handgun 

stolen from her grandparents in California.  Was the admission of statements 

from Arias’s grandparents, who did not testify, a violation of the Arizona 

Rules of Evidence and of Arias’s federal and state constitutional right to 

confront all witnesses against her? 

 

3. The Arizona Rules of Evidence provide that an expert may not state an 

opinion about whether the defendant did or did not have a mental state that 

constitutes an element of the crime.  Dr. DeMarte testified for the state about 

Arias’s ability to plan and organize.  Did the trial court abuse its discretion 

when it allowed Dr. DeMarte to testify regarding Arias’s mental state at the 

time of the crime? 

 

4. A criminal defendant has the constitutional right to be free from shackles and 

handcuffs in the jury’s presence absent an essential state interest that justifies 

the physical restraints.  Arias wore a stun belt and leg brace throughout trial.  

Did structural error occur? 

 

5. The state violated the Equal Protection clause when it exercised peremptory 

strikes in a discriminatory manner.  The prosecutor used six of his eight strikes 

to remove women from the jury.  Did the trial court commit clear error when 

it denied Arias’s Batson challenge? 

 

6. Did pervasive and persistent prosecutorial misconduct deny Arias her rights 

to due process and a fair trial? 
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ARGUMENT 1 

The trial judge’s failure to protect Arias sufficiently from 

the massive, pervasive and prejudicial publicity during her 

trial violated her right to a fair trial. 

 

Standard of Review: 

Structural error occurs when certain basic constitutional guarantees that 

should define the framework of any criminal trial are violated.  Weaver v. 

Massachusetts, 137 S.Ct. 1899, 1907(2017).  Structural error defies analysis for 

harmless error.  Id. 

The presumption of prejudice…attends only the extreme case.  Skilling v. 

United States, 561 U.S. 358, 381(2010). 

Additional Facts: 

2011:  In July, the court granted CBS 5 News’ request to film courtroom 

proceedings.  (ME 7-12-11).  The court allowed the press to photograph the 

defendant but not the victims.  (Id.).  The defense moved to reconsider.  (I. 348).  

InSession moved to film the trial, including a request to broadcast the trial via live 

stream.  (I. 358; 359).  The court denied the defense motion to preclude live coverage 

of Arias’s trial.  (ME 8-8-11).  The court allowed the media to place three cameras 
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in the courtroom, but ordered that the cameras could not film voir dire, motions, or 

oral arguments.  (ME 8-10-11; RT 8-10-11, pp. 16-19). 

2011–November:  The defense filed a Motion for Protective Order against 

MCSO and the County Attorney’s Office because InSession contacted jail personnel 

to get information about Arias.  (I. 414).  The defense included the county attorney’s 

office in the motion because it often released information from the investigative file 

to the press.  (Id.).  The prosecutor objected to the protective order, telling the court 

if he had “…control over In Sessions, I’d make myself on their show every day.”  

(RT 11-21-11, p. 24). 

The court issued a temporary Protective Order, but eventually denied the 

motion.  (ME 12-6-11).  The defense promptly filed a motion to reconsider after 

learning that an InSession affiliate broadcast a police interview involving T.A.’s 

friend who was a potential witness.  (I. 429).  The state decided not to call this person 

as a witness, and the court denied the motion to reconsider.  (ME 12-15-11). 

2012:  The defense filed a Motion to Invoke the Rule, specifically asking that 

witnesses be ordered to refrain from watching trial testimony on the live feed.  (I. 

420).  The state opposed the motion.  (I. 445).  The court granted the defense motion.  

(ME 2-9-12; RT 2-9-12, p. 10). 
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On November 13, the court reminded the media to refrain from filming oral 

argument on motions.  (RT 11-13-12, p. 4). 

Jury selection began December 10, 2012.  (ME 12-10-12).  On December 19, 

the defense moved for mistrial because the media ignored the court’s order and was 

present for voir dire.  (RT 12-19-12, pp. 14-17).  The court clarified that the press 

could be present for voir dire but could not film it.  (Id.).  Later that day, the court 

conducted oral argument after ordering the media to leave the courtroom.  (Id., p. 

16). 

2013–January:  The court learned that the media filmed juror 3 and other 

jurors.  (RT 1-8-13, p. 4).  Juror 3 informed other jurors that she was filmed.  (Id., p. 

5).  The court questioned the jurors about the camera’s presence.  (Id., pp. 7-22).  

They claimed they did not know about the filming, even though juror 3 told the other 

jurors about being filmed.  (Id., pp. 7-22). 

The media interviewed witness R.B. after he testified.  (RT 1-14-13, p. 147).  

The court maintained that she could not order the media or the witnesses to refrain 

from interacting with each other.  (Id., p. 148).  The defense alleged that the jurors 

interacted with T.A.’s family.  (RT 1-15-13, p. 41).  The jurors denied behaving 

improperly.  (Id., pp. 41-58). 
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The media tried to contact juror 11.  (RT 1-30-13, p. 70).  They approached 

him with a camera crew.  (Id., p. 72).  Juror 11 kept walking.  (Id., p. 71).  The court 

questioned the jurors.  (Id., pp. 73-89).  Nine jurors knew about the incident.  (Id., 

pp. 73-89).  Juror 11 described the experience to the other jurors.  (Id., p. 71).  The 

court denied the defense motion to sequester the jurors, explaining that she would 

“speak to security.”  (Id., pp. 89-90). 

On the same day, court security issued a memo describing how they would 

protect the jurors from the media.  (I. 1332).  The jurors would be escorted at lunch, 

to their bus after court finished for the day, and court security would maintain a 

roving patrol outdoors, to monitor media behavior and to protect the jurors from 

contact with the media.  (Id.). 

February:  The media filmed Arias’s leg brace.  (RT 2-5-13, p. 4).  Defense 

counsel told the court that the news coverage showed Arias wearing the leg brace.  

(Id.).  Defense counsel asked the court to order the media to film Arias above the 

waist only.  (Id.).  The court said she would “take care of it right now.”  (Id., p. 5).  

The court noted that three full time security people monitored the media in the 

courtroom during the last two weeks.  (Id., pp. 110-116). 
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The next day, the court determined that the parties would avoid the media by 

using a room for informal discussions.  (RT 2-6-13, p. 109).  It became apparent that 

InSession possessed the phone sex tape that would ultimately be admitted as an 

exhibit.  (EX 428; Id., p. 111).  The prosecutor insisted six times that his office had 

nothing to do with leaking anything to the media.  (Id., p. 111).  Defense attorney 

Willmott noted that she recently received two calls regarding the case from a 

stranger.  (Id., p. 112).  Defense attorney Nurmi suggested that perhaps the 

courtroom was bugged with recording devices.  (Id., p. 114). 

The jurors complained that the noise made by the camera shutters distracted 

them.  (RT 2-20-13, pp. 134-135).  The court ordered the media to refrain from 

taking still photos in the courtroom.  (Id.). 

One week later, the court sealed all bench conferences until after trial due to 

the media intrusion.  (RT 2-27-13, p. 4).  The media requested the closed 

proceedings’ transcript.  (Id., pp. 226-235).  The judge closed the court room to 

address an issue regarding Arias’s stun belt and leg brace.  (Id., p. 129).  The media 

objected to being excluded from the proceedings.  (Id., p. 130).  She explained there 

was a “legitimate purpose” to briefly exclude the media.  (Id., p. 131). 
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March:  The prosecutor noted that the media strained to overhear bench 

conferences.  (RT 3-5-13, p. 152). 

The media filmed jurors for the second time.  (RT 3-13-13, pp. 53-85).  The 

judge told the parties that court security told her she could not control media activity 

that did not occur in the courthouse.  (Id., p. 53).  The court decided to offer escorts 

to the jurors.  (Id.).  The court questioned the jurors about being filmed.  (Id., pp. 55-

85).  The jurors told her that being filmed by the media did not concern them.  (Id.). 

The media filmed the defense team that morning.  (Id., p. 85).  HLN2, 

including Nancy Grace, produced its show a block away from the courthouse.  (Id.).  

Spectators photographed the defense team and directed unfriendly hand gestures 

toward them.  (Id.).  Someone drove by them and yelled “death penalty.”  (Id.).  

Defense counsel expressed his concern that a juror could be negatively influenced 

by these activities.  (Id.).  The court told the jurors they could have an escort if they 

wanted one.  (Id.). 

Court security arranged a security detail and secured parking for the defense 

team after expert witnesses for the defense received threats from a spectator.  (I. 

                                           
2 Headline News. 
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1333).  Three days later, the defense team referred to the fact that they now parked 

underneath the courthouse and were accompanied by an escort.  (RT 3-18-13, p. 5). 

Defense expert Dr. Samuels received threats from a spectator and brought the 

threats to the court’s attention.  (I. 1334; RT 3-21-13, p. 136).  By this time the 

defense team, defense witnesses and the court staff had escorts.  (RT 3-21-13, pp. 

58; 138). 

The court allowed trial spectators to wear ribbons supporting the victims.  (Id., 

p. 7).  A media figure wearing a ribbon posted a photo showing herself posing with 

the prosecutor near the courthouse.  (Id., p. 134). 

On the same day, the court ordered a disruptor removed from the courtroom.  

(Id., p. 138).  The disruptor said, “Jodi, I wish you were dead.”  (Id.). 

Court security continued to provide security to Dr. Samuels.  (RT 3-25-13, p. 

95).  The media requested FTR disks showing the trial and the bench conferences.  

(Id., p. 100).  The court noted that bench conferences were not sealed and ordered 

that they be redacted from the FTR disks before their release.  (Id., pp. 100-103).  

The court then ordered that all bench conferences be sealed until trial ended.  (Id.). 

Judge Welty issued an order regarding media access to a hearing held in his 

courtroom regarding a trial related matter.  (ME 3-26-13).  In an ex parte proceeding, 
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defense counsel expressed his concern about his experts’ safety.  (RT 3-27-13 #1, p. 

3).  Samuels received two death threats.  (Id.).  Defense counsel pointed out that 

LaViolette was getting the same treatment.  (Id.).  Defense counsel told the court 

that every day they arrived at court, went through security, their car was inspected 

for bombs, they were patted down and then escorted to and from the courtroom.  

(Id.). 

Defense counsel both received threatening emails.  (Id., p. 4).  Nurmi 

complained about the hostile atmosphere in the areas surrounding the courthouse.  

(Id.).  Defense counsel described how media personality Nancy Grace used her show 

to criticize Arias’s defense costs.  (Id.). 

Defense counsel felt that the court did not take their safety concerns seriously.  

(RT 3-27-13 #2, p. 6).  Defense counsel expressed his concern for LaViolette’s 

safety after Nancy Grace disparaged her on national TV.  (Id., p. 7).  He asked that 

security measures remain in place.  (Id.).  The court expressed her belief that there 

was a credible concern about threats.  (Id., p. 8). 

Willmott informed the court that she frequently received hate mail and people 

left threats on her voicemail.  (Id., p. 8).  She received threats to disclose personal 

information to media outlets.  (Id., p. 9).  She received threatening emails and mean 
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emails.  (Id.).  Nurmi described being called “You fat bastard” and told “You die in 

court.”  (Id.).  The court indicated that she would alert security.  (Id., p. 10). 

The court addressed the way the prosecutor behaved when he was not in the 

courtroom.  (RT 3-28-13, pp. 8-10).  Defense counsel noted with concern that jurors 

could see and be influenced by the prosecutor’s unprofessional behavior.  (Id.).  

Specifically, the prosecutor posed with someone from the Dr. Drew Show.  (Id., p. 

10).  The media filmed the prosecutor on the courthouse steps as he interacted with 

spectators.  (Id.).  The prosecutor maintained that his behavior did not amount to 

misconduct because he was not inside the courtroom when he did it.  (Id., p. 10). 

The defense filed a Motion for Mistrial due to juror 5’s conduct.  (I. 915). 

April:  The court addressed whether the courthouse atmosphere had an effect 

on juror 5.  (RT 4-2-13, p. 111).  Juror 5 arrived for trial in tears.  (Id., p. 8).  She 

stopped attending therapy due to her involvement in the trial.  (Id.).  Her friends and 

family told her they saw her on the news and that she was going to be removed from 

the jury.  (Id.). 

The parties questioned #5.  (Id., p. 16).  She made a comment to other jurors 

about LaViolette’s $300 per hour fee.  (Id.).  #5 said that the court should spend $300 
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on new chairs for them to sit in during trial.  (Id., p. 17).  The bailiff told her to stop 

it.  (Id., p. 18). 

#5 was crying and emotional.  (Id., p. 22).  The media photographed her.  (Id., 

p. 23).  The court denied defense counsel’s motion to strike #5.  (Id., pp. 40-44). 

Defense counsel explained that HLN radio was derisive toward Arias.  (Id., p. 

56).  #5’s husband listened to the programs on HLN describing daily trial events.  

(Id., pp. 56-57).  HLN favored the prosecution, and defense counsel described 

HLN’s broadcasts as “propaganda.”  (Id., p. 57).  Juror 5 told the parties that she 

neglected to mention that she took Klonopin for anxiety.  (Id., p. 64).  The court 

excused #5 from further jury duty.  (Id., p. 69). 

The threats to Willmott and LaViolette continued.  (RT 4-3-13 #1, pp. 3-5).  

The defense described a caller who said he hoped LaViolette would “run into a N-

word in a dark alley who chokes her.”  (Id., p. 4).  A caller told LaViolette that he 

enjoyed splitting his wife’s head open with an ax.  (Id.).  Court security suggested 

that there was a difference between inappropriate communications and threats.  (Id., 

p. 6). 

The next day, the defense moved to sequester the jury because the prosecution 

released information to the media, including Arias’s entire journal and the statements 
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her parents made to the police.  (RT 4-4-13 #1, p. 4).  The prosecutor noted that his 

office released the information pursuant to a public records request.  (Id., p. 5).  

Defense counsel expressed concern over the jurors’ ability to avoid outside 

influences.  (Id., p. 6).  The court denied the motion to sequester.  (Id., p. 8). 

Juror 5 returned to court to watch the trial.  (RT 4-4-13 #2, pp. 72-73).  During 

a break, the media approached the former juror “Like vultures to roadkill.”  (Id., p. 

73).  The court advised that escorts would remove the former juror from the building 

at day’s end.  (Id.). 

Defense expert LaViolette presented a letter from her doctor highlighting 

health problems caused by trial stress.  (I. 1324).  The defense filed a Motion for 

Mistrial addressing the prosecutor’s behavior on the courthouse plaza as he 

interacted with spectators and the media.  (I. 921).  The next day, the defense moved 

ex parte for mistrial due to threats directed at LaViolette.  (RT 4-8-13, p. 4).  The 

court noted that “false information is replete in this case.”  (Id., p. 11).  She stopped 

watching media accounts of the trial because there was so much misinformation out 

there.  (Id., p. 29).  The court offered to close the proceedings.  (Id., p. 14). 

LaViolette told the court that turning off the cameras would not solve the 

problem.  (Id., p. 16).  Willmott cautioned the judge that if the prosecutor knew that 
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his behavior was bothering LaViolette, his aggressive behavior would only get 

worse.  (Id., p. 21).  The mitigation specialist for the defense informed the court that 

court spectators were affecting her as well.  (Id., pp. 23-24).  The court told her to 

notify the court and local law enforcement.  (Id., p. 25). 

Defense counsel moved to withdraw based on his opinion that the pressure 

and circus-like atmosphere created by the media prohibited his team from effectively 

representing Arias.  (Id., p. 26).  The court denied the motion and ordered security 

escorts.  (Id., pp. 27; 30). 

On the same day, the court ordered the county attorney’s office to stop 

disclosing information to the media.  (RT 4-8-13, p. 208).  The court refused to order 

the county attorney’s office to disclose which items they released via the public 

records requests.  (Id.).  The next day, LaViolette notified the court that her health 

issues continued due to stress caused by trial publicity.  (RT 4-9-13, p. 4). 

The defense informed the court that someone followed them to dinner the 

previous night.  (RT 4-10-13, pp. 94-98).  A photo depicting the team having dinner 

appeared on T.A.’s Facebook support page, along with negative comments about 

them.  (Id.).  There were 800 comments posted accompanying the photo, an example 
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comment being, “These women should be punched.”  (Id., p. 94).  Defense counsel 

blamed the livestream coverage for the media backlash.  (Id.). 

The court addressed a matter which arose involving a spectator who contacted 

LaViolette by telephone.  (RT 4-11-13, pp. 4-12).  LaViolette returned the call and 

spoke to the spectator.  (Id.).  The spectator alerted the county attorney’s office and 

the prosecutor referred the matter to the county attorney’s office detective unit.  (Id.).  

The court admonished LaViolette to refrain from interacting with the spectators.  

(Id.). 

The local media published an article describing LaViolette and her testimony.  

(I. 1323).  Defense counsel informed the court that another photo posted online 

showing the defense team having dinner the night before.  (RT 4-12-13 #1, pp. 4-

10).  They informed the court that spectators harassed LaViolette, and the mitigation 

specialist.  (Id., pp. 6-8).  HLN taunted the defense on its program.  (Id., p. 9).  The 

court denied another defense motion to withdraw.  (Id., p. 10).  The defense asked 

the court to pull the cameras because the media was “stoking the fire.”  (Id.).  The 

court indicated that two days ago the defense declined her offer to shut down the 

cameras.  (Id., p. 11).  The court ordered the defense to file a motion.  (Id.). 
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The defense notified the court that social media spread rumors that defense 

attorney Willmott had a conviction on her record for possessing marijuana.  (RT 4-

15-13, p. 97).  Fake social media accounts existed for a regular court reporter and 

the judge.  (Id., pp. 130-131). 

The court told the defense to file a motion after the defense informed her that 

Willmott received another death threat.  (RT 4-18-13, pp. 3-6).  They asked the court 

to remove the cameras.  (Id., p. 6).  The court refused.  (RT 4-19-13, pp. 10-17).  

Instead, the court offered to order the cameras to refrain from showing Willmott’s 

face.  (Id., p. 15). 

The court released juror 8 because he lied on his jury questionnaire.  (RT 4-

25-13, p. 3).  The Gilbert Police Department provided information to the media that 

they arrested juror 8 for DUI while he was still on the jury.  (RT 4-30-13 #1, pp. 3-

5).  The media then contacted juror 8 and his wife.  (Id., pp. 3-4).  Juror 8 appeared 

on television because the Gilbert Police Department released his information to the 

media.  (Id., p. 5). 

The parties discussed ongoing threats. (RT 4-30-13 #2, pp. 12-15).  Nurmi 

received a death threat.  (Id., pp. 11-12).  Defense expert Geffner received multiple 

death threats.  (Id., pp. 13-14).  Someone created a Facebook page dedicated to 
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disparaging and intimidating Willmott.  (Id., p. 14).  Willmott received threats every 

day.  (Id.).  The defense told the court that T.A.’s sister harassed the defense expert 

via social media.  (Id., p. 13).  The court suggested that the defense talk to the 

prosecutor about these problems.  (Id., p. 15). 

May:  Unknown sources leaked to the media correspondence between T.A. 

and his friends, the Hughes.  (RT 5-2-13, pp. 8-9).  All parties denied releasing the 

information.  (Id.).  The jury escorts continued because the media waited for the 

jurors in the jury parking garage.  (Id., pp. 9-10). 

Arias signed a media waiver on the same day the jury returned their guilty 

verdict.  (I. 1344).  After the guilty verdict, MCSO quickly removed Arias from the 

courtroom.  (RT 5-9-13 #1, pp. 5-7).  Her defense team lost contact with her and 

could not find her within the courthouse.  (Id.).  They did not know that there was a 

plan between MCSO and a local news channel for Arias to submit to an interview 

without telling her defense team.  (Id.).  MCSO told the defense team where to find 

Arias when her interview with the media ended.  (Id.). 

The defense addressed the “spectacle” taking place on the courthouse steps.  

(RT 5-8-13, p. 6).  The jury left the courthouse via the loading dock area, by escort, 

in order to avoid the media and the spectators.  (Id., p. 7). 
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Defense counsel addressed problems created by media activity in the 

courthouse area.  (RT 5-9-13 #1, pp. 8-9).  Nurmi’s home phone rang constantly.  

(Id.).  LaViolette did not want to testify for Arias at the penalty phase due to 

continuing threats against her.  (Id., p. 9).  When the jury announced its guilty 

verdict, hundreds of spectators stood on the courthouse plaza, cheering.  (Id., p. 12).  

The court talked to each juror to determine if they could still be fair and impartial.  

(RT 5-9-13 #2, pp. 7-43).  The jurors knew about the crowds outside, security guards 

and the media presence but indicated they could be fair and impartial.  (Id.).  The 

court did not list Arias’s trial on the trial court daily calendar in order to avoid the 

media.  (RT 5-9-13 #2, p. 5).  A SWAT team escorted the jury to its bus.  (Id., p. 

39). 

The court addressed a media request to interview Arias.  (RT 5-14-13, p. 5).  

The MCSO media representative wanted to avoid an “irate media group.”  (Id., p. 

5).  She stated that the sheriff supported Arias’s first amendment rights.  (Id.).  

Defense counsel noted that contrary to the media’s representation, the defense did 

not facilitate an interview.  (Id., pp. 7-8).  Defense counsel said that he received 

many media requests but did not respond to them.  (Id., pp. 9-10).  He advised Arias 

not to do interviews with the media but she wanted to participate in an interview.  
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(Id., p. 10).  He moved to withdraw due to an irreparable relationship breakdown 

between him and Arias.  (Id., pp. 10-11).  The court denied his motion.  (Id., p. 17). 

The court ordered that there would be no media interviews until the case 

concluded and the jury was deliberating.  (Id., p. 18).  The court ordered MCSO not 

to approach Arias with requests by the media.  (Id., p. 19). 

InSession filmed a juror and Channel 5 filmed some jurors leaving court.  (RT 

5-16-13, pp. 7-13).  The defense asked to shut down the InSession camera, noting 

that the juror’s photo was most likely already on YouTube.  (Id.).  The court denied 

the motion.  (Id.). 

Defense counsel moved for mistrial based on the negative impact the live 

video feed had on the trial.  (RT 5-20-13, p. 9).  The defense argued that the court 

failed to protect Arias’s right to a fair trial and that she endorsed the prosecutor’s 

misconduct.  (Id., pp. 10; 16-17).  The court denied the motion.  (Id., p. 17). 

The defense again argued that the trial was not fair due to uncontrolled media 

coverage.  (RT 5-21-13, p. 17).  The court maintained that the media coverage did 

not affect the trial’s outcome.  (Id.). 

A spectator threatened to “take out” the prosecutor.  (Id., pp. 100-101).  The 

court immediately stationed two armed deputies at the courtroom door.  (Id.). 
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The court addressed the media’s trial coverage.  (Id., p. 17).  She noted that 

the defense declined any protections that she offered.  (Id.).  She offered defense 

witnesses the option to not be filmed by the cameras.  (Id.).  She also offered to close 

or seal proceedings in order to avoid media coverage.  (Id.).  She conducted legal 

arguments at the bench, sealed them and made them unavailable to the press.  (Id.).  

The court maintained that she offered solutions to address witness intimidation.  

(Id.). 

Arias requested permission to talk to the media.  (Id., pp. 112-113).  The court 

declared a mistrial in the penalty phase on May 23, 2013.  (Id., p. 10). 

The court ordered that ex parte hearings, hearings in chambers and the oral 

argument that took place on May 21, 2013 all be sealed.  (ME 5-30-13). 

June:  The court ordered that all bench conferences and in chambers hearings 

be sealed.  (ME 6-12-13). 

In a Motion to Continue, the defense noted that defense counsel received a 

threat when the verdict was returned, that 5-8 books on the trial were to be released 

in the fall, and a Lifetime movie would be released soon.  (I. 1163; RT 6-20-13, pp. 

35-38).  The court noted that the county contemplated a change in policy regarding 

camera placement due to the problems that arose in this case.  (Id., pp. 40-43).  The 
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prosecutor supported the media’s trial coverage.  (Id., p. 41).  The court and the 

defense discussed ways to protect witnesses from negative media attention during 

the retrial.  (Id., p. 42). 

The defense filed motions addressing the problems caused by the media 

during the first trial.  The defense filed a Motion to Preclude or Limit Live Media 

Coverage, a Motion for Change of Venue and a Motion to Sequester the Jury.  (I. 

1210, 1211, 1216).  CNN responded to the defense motions, arguing among other 

things, that the inflammatory media coverage was Arias’s fault for “courting” the 

media.  (I. 1219, 1220).  The prosecutor echoed CNN’s argument.  (I. 1222).  The 

defense pointed out that between 2008 and 2013, Arias participated in three media 

interviews.  (I. 1248).  The court denied the motion for Change of Venue and the 

Motion to Sequester, noting that the media coverage was not “so outrageous” and 

that Arias was at fault for bringing the attention upon herself.  (ME 11-13-13). 

In October, the court began to limit the media’s access to court proceedings, 

citing “intense media coverage” resulting in a “clear and present danger.”  (ME 10-

18-13).  The court closed the settlement conference to the media.  (Id.). 

On November 14, 2013, in a sealed minute entry, the court granted the defense 

motion to limit media access for retrial.  (ME 11-14-13).  The court significantly 
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limited the media’s access during the retrial.  The court found that live coverage of 

the sentencing phase retrial would likely affect the right of the parties to a fair trial, 

the privacy rights of witnesses, the safety and well-being of the witnesses, attorneys 

and jurors, and detract from the dignity of the proceedings.  (Id.).  The court 

concluded that there was a likelihood of harm arising from one or more of the above 

factors that outweighed the benefit to the public of live camera coverage.  (Id.).  In 

spite of the prosecutor’s pleas that the cameras remain in place, the court found that 

CNN’s interest in broadcasting the proceedings live did not outweigh the potential 

likelihood of an unfair trial.  (Id.).  The court found that there was a correlation 

between the threats received by attorneys and witnesses and the live coverage of the 

trial.  (Id.).  The court repeated that there was a real potential harm to permitting live 

camera coverage.  (Id.). 

The court noted the intense competition between media outlets.  (Id.).  The 

court admitted that this desire to feed the unusual public interest in the trial caused 

the media to hound and harass the attorneys, witnesses, jurors and court staff.  (Id.).  

After acknowledging these many reasons to bar live case coverage, the court 

maintained that the first trial’s live coverage did not impact the jury’s verdict.  (Id.). 
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The court allowed still photography, but banned electronic devices from the 

courtroom.  (Id.).  The court ordered that court coverage must comply with Rule 122 

and the Maricopa County Superior Court policies, and FTR would not be available 

to the public until after the jury reached a verdict.  (Id.).  The court sealed the minute 

entry, noting that “there is no less restrictive means to achieve these compelling 

interests.”  (Id.). 

Rooms were “swept” for listening devices before doing court business.  (RT 

7-30-14, p. 9).  The court closed the courtroom for Arias’s testimony; (RT 10-30-

14, pp. 38-54), sealed the potential defense mitigation witness’s names; (RT 5-8-14, 

p. 7), and allowed a witness to testify using an assumed name.  (RT 1-7-15, p. 15). 

Argument: 

The trial court’s failure to properly restrain the media violated Arias’s right to 

a fair trial and requires a reversal of the verdict of guilt.  Due process requires that 

the accused receive a fair trial by an impartial jury free from outside influences.  U.S. 

CONST., amend. 6 and 14; ARIZ. CONST., art. 2, section 24; Sheppard v. Maxwell, 

384 U.S. 333, 362(1966).  The presence of the press must be limited when the 

accused might be prejudiced or disadvantaged.  Sheppard v. Maxwell, 384 U.S. at 
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358.  Trial courts must take strong measures to ensure that the balance is never 

weighed against the accused.  Id., at 362. 

A defendant has the right on review to show that the media’s coverage of her 

case…compromised the ability of the jury to judge her fairly.  Chandler v. Florida, 

449 U.S. 560, 581(1981).  Alternatively, a defendant might show that broadcast 

coverage of her case had an adverse impact on trial participants sufficient to 

constitute a denial of due process.  Id.  In this case, the court found, after trial, that 

the trial’s camera coverage resulted in threats against the trial participants.  These 

threats constituted such an adverse impact as to constitute a denial of due process. 

The public has the right to be informed.  Estes v. Texas, 381 U.S. 532, 541-

542(1965).  Reporters are free to report what happens in the courtroom.  Id.  The 

rights of the press are not unlimited.  Estes v. Texas, 381 U.S. at 539-540.  The 

primary concern must be the proper administration of justice.  Id., at 540.  The law 

favors publicity in legal proceedings so far as that object can be attained without 

injustice to the defendant.  Estes v. Texas, 381 U.S. at 542.  In this case, the media 

coverage compromised Arias’s right to a fair trial. 

In Arizona, electronic and still photographic coverage of public judicial 

proceedings conducted by a judicial officer during sessions of court may be 
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permitted in accordance with Rule 122 of the Supreme Court Rules.  (See Appendix 

2). 

The court allowed three cameras in the courtroom with a few restrictions.  The 

court also allowed the trial to be live-streamed.  Coverage by the media caused 

problems soon after the trial began. 

Filming jurors:  The use of television in the courtroom has a conscious or 

unconscious effect on the jurors’ judgment.  Estes v. Texas, 381 U.S. at 545.  It is 

“highly probable” that it has a direct effect on the jurors’ vote as to guilt or 

innocence.  Id.  The use of television does not contribute materially to ascertaining 

the truth.  Id., at 544.  It injects an irrelevant factor into the court proceedings.  Id.  

A televised case becomes a “cause celebre” and sends a signal to the public that this 

trial is special.  Id., at 545.  Filming the jurors violated Arias’s right to a fair trial. 

The obvious media presence inside the courtroom suggested to the jurors that 

this trial and this defendant were different.  The jurors went to court each day and 

made their way through the spectators into the courthouse.  They soon required 

security escorts and later a SWAT team for protection. 
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The media set up every day inside the courtroom.  Some jurors were 

“mistakenly” photographed by the media.  At day’s end, they returned to the juror 

parking garage to find the media waiting there for them. 

The court questioned them individually about possible contacts with the 

media—not once but five times throughout trial.  The media presence in the 

courtroom was so intrusive that the jurors complained that the noise made by the 

camera shutters was distracting. 

The judge allowed her jurors to be marched around the courthouse under 

security escort, hustled from the courthouse via the loading dock, and by trial’s end, 

escorted by a SWAT team.  The court imposed these measures to protect the jurors 

from the nasty atmosphere generated by the media’s livestream trial coverage.  

These extraordinary measures telegraphed to the jurors that their safety was at issue.  

This negative environment did not promote a fair trial for Arias. 

Broadcasting Arias in restraints:  The media filmed Arias’s leg brace.  

Broadcasting a defendant in shackles is prejudicial.  See Issue 4.  Showing Arias in 

shackles sent a clear and negative message to the public that she was so dangerous 

that she even had to be shackled in the courtroom.  This message misled the viewing 

public because Arias always observed proper courtroom decorum. 
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The media was reckless in filming the trial, the trial was on a livestream with 

no delay for editing out matters that violated the court’s order, and the coverage 

served to inflame the public’s passions.  As the public became more enamored with 

Arias’s trial, the chance that the jurors would be negatively impacted by outside 

influences increased. 

Threats to trial participants: 

The trial court held:  “…there was a correlation between the threats 

received by attorneys and witnesses and the live coverage of the trial.” 

The trial court has a duty to preserve the safety of counsel, jury, witnesses, 

spectators, in short, everyone inside the courtroom.  United States v. Clardy, 540 

F.2d 439, 443(9th Cir.1976), citing Leyvas v. United States, 264 F.2d 272, at 277(9th 

Cir.1958), cert. denied 359 U.S. 936(1959).  As trial proceeded, the spectators 

became emboldened by what they saw on the livestream and the nightly trial reviews 

by TV personalities Dr. Drew and Nancy Grace.  Spectators inserted themselves into 

the court proceedings by harassing and threatening trial participants in person, 

online, by phone and by email. 

Defense counsel, experts and the mitigation specialist were targeted.  Defense 

counsel received explicit death threats left on her law office voicemail on at least 
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five different occasions.  (Order supplementing to record dated 4-3-18).  Court 

security’s response was lukewarm.  The trial’s toxic atmosphere seriously 

compromised LaViolette’s health. 

The court had a duty to control her courtroom.  The judge must meet situations 

as they arise and be able to cope with…the contingencies inherent in the adversary 

process.  United States v. Young, 470 U.S. 1, 10(1985), quoting Geders v. United 

States, 425 U.S. 80, 86(1976).  State v. Goodyear, 98 Ariz. 301, 304(1965) (It is the 

judge’s duty to maintain order in the courtroom and to prevent and suppress any acts 

which might prejudice the defendant’s rights.)  “The trial judge must do whatever is 

necessary to control the courthouse and protect the jury from emotional reactions by 

spectators or witnesses.  The judge should strictly forbid tactics that may influence 

the jury and, in the strongest manner possible, deal with those who attempt to do so.”  

State v. Bible, 175 Ariz. 549, 569(1993). 

The court knew the media spread inaccurate information about the trial, yet 

took no steps to limit media access to the trial.  Rule 122 allows the court to modify 

its order.  She could have shut down or limited the live feed.  She could have 

prohibited the use of electronic devices in the courtroom.  The court’s order issued 
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in November, 2013 illustrates the steps the court eventually took for the retrial and 

steps that should have been taken during the guilt phase. 

When the court allowed the prosecutor to treat the defense experts 

unprofessionally, the spectators followed suit.  The court sustained objections to the 

prosecutor’s argumentative questions at least 20 times.  (See Appendix 3).  The court 

sustained objections to the prosecutor’s yelling at the experts at least three times.  

(See Appendix 4).  The court sustained objections when the prosecutor belittled Dr. 

Samuels at least twice; and he called Dr. Geffner a “hired gun.”  (See Appendix 5). 

When the court allowed the prosecutor to treat Arias unprofessionally, the 

spectators followed suit.  The court sustained objections to the prosecutor’s 

argumentative questions of Arias at least 39 times, belittling three times, yelling 

twice, badgering once, and asked and answered six times.  (See Appendix 6).  The 

court allowed the prosecutor to behave badly on a world-wide stage, sending the 

message that if this state’s representative had such disdain and spite for the defense, 

then Arias deserved such treatment. 

The press is welcome to view a public proceeding, but the court has a duty to 

make sure that their presence does not violate the defendant’s right to a fair trial.  It 
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was the court’s duty to use Rule 122 to modify her original order in an effort to 

protect Arias’s right to a fair trial. 

The defense explained to the court that due to the media “stoking the fire,” 

spectators continued harassing their experts and also their mitigation specialist.  

HLN taunted the defense regularly on its program. 

“Trial judges are to take measures to ensure that those who come to see the 

trial are spectators, not advocates…”  State v. Bible, 175 Ariz. at 569(1993).  “In our 

justice system, the public has the right to watch the trial—not participate in it or 

indicate a desired outcome.”  Id.  The judge’s original error recurred each day that 

the trial was livestreamed over the internet.  She deferred to the media at Arias’s 

expense. 

The trial court took passive measures to avoid the media by conducting 

matters in chambers or in a conference room, addressing objections at the bench and 

sealing bench conferences.  Additional steps were necessary to establish the calm 

and serenity expected in a court proceeding. 

The court failed in its duty to reprimand T.A.’s sister, who harassed 

LaViolette via social media.  See Arizona Rules of Evidence, Rule 611.  The public 

directed its hostility at the defense team.  The court offered to shut down the cameras 
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but the defense did not agree fast enough.  A few days later, when the defense agreed 

to the court’s offered solution, the court told them to file a motion.  The court spun 

its wheels when she addressed threats against the defense, but she acted immediately 

and decisively when the prosecutor was threatened, by posting armed guards in the 

courtroom.  The court acted quickly to protect the prosecutor, and dragged her feet 

when the defense alerted her about the threats they received. 

Circus-like atmosphere:  Collaboration between counsel and the press as to 

information affecting the fairness of a criminal trial is not only subject to regulation 

but is highly censurable and worthy of disciplinary measures.  KPNX Broadcasting 

Co. V. Arizona Superior Court, 459 U.S. 1302, 1306(1982).  A trial judge may insist 

that the only performance which goes on in the courtroom is the trial of the case at 

hand.  Id.  The prosecutor released information from his files to the media until the 

court ordered him to stop.  He stood outside on the courthouse steps, courted the 

media and spectators, signed autographs and posed for photographs.  That counsel 

may “play” to the public audience was a concern expressed by the United States 

Supreme Court in 1965.  Estes v. Texas, 381 U.S. at 549.  This prosecutor 

unapologetically “played” to the audience outside as well as to those watching the 

livestream.  (See Appendix 7).  His behavior deprived Arias of a fair trial. 
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Even a year later, the defense attorneys reminisced about the atmosphere 

outside of the courthouse during their trial.  (RT 11-13-14, p. 6).  They talked about 

how people dressed in costume gathered near the courthouse.  (Id.).  Nothing is more 

circus-like than folks showing up on the courthouse plaza dressed in costumes in 

their efforts to influence the jury. 

“Murder and mystery, society, sex and suspense were combined in this case 

in such a manner so as to intrigue and captivate the public fancy.”  Sheppard v. 

Maxwell, 384 U.S. at 356(1966).  The way the media portrayed this trial inflamed 

the public’s passions and prejudices to the extent that the victims’ representatives 

and random spectators felt they had a right to influence the trial’s outcome.  The 

spectators reacted emotionally to this tabloid-style trial coverage.  As a result, 

Arias’s right to a fair trial gave way to the media’s desire for ratings and advertising 

dollars. 

As in Sheppard, television programs devoted to the trial “…catered to the 

insatiable interest of the American public in the bizarre.”  Id.  Unfair and prejudicial 

news comment on pending trials was becoming prevalent back in 1966 when the 

Sheppard opinion was published.  It is even more so now in the era of tabloid and 

reality TV shows and easy internet access.  See, Sheppard v. Maxwell, 384 U.S. at 
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362.  The nightly commentary on Dr. Drew, HLN or Nancy Grace gave the trial a 

reality-TV flavor, encouraging spectators to believe that their opinions could 

influence the verdict. 

The spectators believed that their opinions mattered.  Perhaps they believed 

they could call or text in a vote at trial’s end.  Maybe they wanted to vote Arias “off 

of the island.”  The court had a duty to protect Arias’s trial from negative news 

exposure. 

A carnival atmosphere could be avoided since the courtroom and courthouse 

are subject to the control of the court.  Estes v. Texas, 381 U.S. at 358.  The court 

did not need anyone’s permission to shut down the live feed.  The prosecutor 

gleefully manipulated the coverage to inflame the public sentiment against Arias, 

and the public directed their displeasure at the defense.  The public followed the 

prosecutor’s lead; heaping venom, disdain and vitriol against anyone associated with 

the defense. 

After his second expert witness endured threats and harassment by spectators, 

the victim’s representative and unprofessional treatment by the prosecutor, defense 

counsel moved to withdraw.  He complained that the pressure and nasty atmosphere 

created by the media prohibited his team from representing Arias.  Defense counsel 
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believed the prosecutor behaved outrageously for the cameras in the courtroom 

because he enjoyed the world-wide attention provided by the livestream.  The 

prosecutor played to the cameras, yelling at and berating witnesses, flailing his arms, 

making personal attacks on defense counsel and defense experts and throwing 

evidence.  (RT 2-21-13, pp. 106; RT 2-25-13, p. 89; RT 2-26-13, pp. 60-64) (See 

Appendix 8). 

As the prosecutor fanned the flames against Arias on the courthouse steps, the 

defense team tried to avoid the spectator’s wrath.  The defense team parked below 

the courthouse in a secured parking area where their vehicle was searched for bombs. 

After trial, the defense filed a motion for mistrial based on the uncontrolled 

media coverage and its effect on the entire trial.  The court denied the motion, 

claiming that the media coverage did not affect the trial’s outcome.  The court 

threatened to report defense counsel to the state bar for suggesting that she failed to 

ensure that Arias received a fair trial.  (RT 5-21-13, pp. 18-28).  The court refused 

to acknowledge what everyone else could see, i.e., the media influenced the daily 

trial proceedings to the point where Arias did not receive a fair trial. 

Post-trial remedies:  The court’s rulings after trial indicate that she knew that 

the media coverage negatively influenced Arias’s trial.  The court held that the media 
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coverage did not affect the trial’s outcome, but she sealed certain matters from public 

view.  In fact, Arias’s trial caused the county to reconsider its policy regarding 

camera placement in the courtroom. 

The court instituted steps to secure court proceedings for the retrial.  She 

ordered rooms be swept for listening devices before conducting court business, 

closed the courtroom for Arias’s testimony, sealed potential defense mitigation 

witnesses’ names and allowed a defense witness to testify under an assumed name.  

The court significantly limited the media’s access to the retrial.  The court found that 

sentencing phase retrial live coverage would likely affect the parties’ right to a fair 

trial, the witnesses’ privacy rights, the safety and well-being of witnesses, attorneys 

and jurors, and detract from the proceedings’ dignity.  The court concluded that there 

was a likelihood of harm arising from these factors, that outweighed the benefit of 

the public’s access to live camera coverage. 

The prosecutor wanted the cameras to remain in place, but the court found 

that CNN’s interest in broadcasting the proceedings live did not outweigh the 

potential likelihood of an unfair trial.  The court repeated that there was a real 

potential harm to permitting live camera coverage, and noted that the intense 

competition between media outlets affected the trial.  The media hounded and 
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harassed attorneys, witnesses, jurors and court staff.  This rationale supports the 

conclusion that live coverage of Arias’s trial violated her right to due process and a 

fair trial. 

The court permitted still photography at the retrial, but did not allow electronic 

devices in the courtroom.  FTR would not be available to the public until after the 

jury reached a verdict.  These are steps the court should have taken during the guilt 

phase. 

Prejudice:  The purpose of the structural error doctrine is to insure insistence 

on certain basic, constitutional guarantees that should define the framework of any 

criminal trial.  Weaver v. Massachusetts, 137 S.Ct. 1899, 1907(2017).  There are 

three rationales that support a finding of structural error.  Id., at 1908.  1) If the right 

at issue is not designed to protect the defendant from erroneous conviction but 

instead protects some other interest; 2) if the effects of the error are simply too hard 

to measure; 3) if the error always results in fundamental unfairness.  Id.  An error 

can be structural error even if it does not lead to fundamental unfairness in every 

case.  Id.  The presumption of prejudice…attends only the extreme case.  Skilling v. 

United States, 561 U.S. 358, 381(2010).  This trial demonstrates the extreme case as 

referred to in Skilling. 
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The media’s improper influence on this trial resulted in structural error.  It 

matters not that the jury told the court numerous times that the media coverage and 

heated atmosphere did not affect their ability to be fair and impartial.  See, Holbrook 

v. Flynn, 475 U.S. 560, 570(1986).  The live coverage impacted the trial in real but 

immeasurable ways. 

The cameras photographed the jurors repeatedly.  The impact of the constant 

threat of improper conduct by the media cannot be measured.  Based on the 

extraordinary measures taken to shield them from the media and spectators, the 

jurors had to realize this trial was not an ordinary trial and their safety was at risk. 

The court polled the jury and asked them if they could be fair and impartial 

on five different occasions.  (See Appendix 9).  This sent the jurors a not so subtle 

message that this trial and this defendant, were different; and not in a good way.  The 

cameras distracted the jurors until they complained to the court.  The cameras 

broadcast Arias wearing restraints.  The camera crew was negligent and sloppy in 

the way it filmed the trial.  The mistakes the camera crew made were never beneficial 

to Arias. 

Structural error occurred because the livestream encouraged and influenced 

spectators to disrespect our legal system.  This disrespect, as demonstrated by the 
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prosecutor, was apparent as the spectators inserted themselves into the process by 

threatening defense attorneys and witnesses.  They disrespected the legal process 

because they watched the prosecutor treat Arias, the defense witnesses, and the 

defense attorneys disrespectfully.  See Issue 6.  The spectators watched as the court 

allowed the prosecutor to behave unprofessionally.  By allowing the prosecutor to 

play to the cameras at Arias’s expense, the court condoned the prosecutor’s behavior.  

The court and the prosecutor taught the spectators that Arias and her defense 

deserved their disdain. 

The spectators took up the sword on the state’s behalf.  Vicious comments and 

very real death threats rained upon the defense team.  Later, the court confirmed the 

connection between the livestream and the negative treatment of the defense.  The 

spectators received their information from the media.  Arias’s right to a calm, solemn 

and fair trial took second place to the public’s preference for sensationalism. 

The court abdicated its duty to preserve the defense team’s safety.  These 

constant threats prevented witnesses like Samuels and LaViolette from presenting 

their best testimony.  The ongoing threats impacted Arias’s experts and her defense 

team beyond measure. 
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The toxic atmosphere, illustrated by the prosecutor’s theatrics inside and 

outside of the courtroom, spectators showing up in costume, spectators cheering the 

guilty verdict, and approaching jurors after they left the courtroom, negatively 

influenced the trial.  Structural error applies in instances like this where the prejudice 

is obvious but immeasurable. 

Should this Court determine that the matter is properly reviewed for harmless 

error, reviewing courts consider alleged trial error under the harmless error standard 

when a defendant objects at trial and thereby preserves an issue for appeal.  State v. 

Henderson, 210 Ariz. 561, 567(2005).  Harmless error review places the burden on 

the state to prove beyond a reasonable doubt that the error did not contribute to or 

affect the verdict or sentence.  Id.  The defense continuously objected to the court’s 

decisions to allow media involvement on this trial.  The burden is on the state to 

prove beyond a reasonable doubt that this error did not contribute to or affect the 

verdict. 

The court’s decision to allow unrestrained media involvement in this case set 

off a string of events that resulted in an unfair trial.  The media photographed jurors.  

The media photographed Arias in restraints.  The noisy cameras distracted the jurors.  
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The prosecutor’s boorish behavior in the courtroom translated to boorish behavior 

by spectators outside of the courtroom. 

When the court allowed his poor behavior to continue, it signaled to the public 

that Arias and her defense deserved their disdain.  The media’s coverage only 

emboldened spectators to act out with threats and other uncivilized behavior, always 

directed at the defense. 

The media abused its right to be present during Arias’s trial and as a result, 

contributed to her guilty verdict.  The trial court acknowledged the connection 

between the threats and the livestream coverage.  The court failed to act to protect 

Arias’s right to a fair trial.  The error was not harmless, requiring reversal. 
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ARGUMENT 2 

The trial court violated Arias’s right to confront witnesses 

and the Rules of Evidence when it allowed Officer 

Friedman to repeat statements made to him by Arias’s 

grandparents regarding a .25 caliber handgun that was 

allegedly stolen from their home during a burglary. 

 

Standard of Review: 

“Although this court ordinarily applies an abuse of discretion standard when 

reviewing a trial court’s rulings on the admissibility of evidence under exceptions to 

the hearsay rule, we conduct a de novo review of challenges to admissibility under 

the Confrontation Clause.”  State v. King, 212 Ariz. 372, 375, ¶16(2006).  A trial 

court’s ruling on the admissibility of evidence will not be overturned without a 

showing that the court abused its discretion.  State v. Oliver, 158 Ariz. 22, 30(1988). 

Additional Facts: 

The defense filed a motion to preclude the state from introducing hearsay 

evidence regarding the theft of Arias’s grandfather’s .25 caliber handgun from his 

home in California.  (I. 562).  The state did not list Arias’s grandfather as a witness.  

(Id.). 

The prosecutor did not address the defense argument.  (I. 568).  Instead, the 

prosecutor argued that Arias’s own statements were admissible as admissions, and 
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that Arias’s statements to Detective Flores confirmed that the .25 caliber handgun 

was stolen from her grandparent’s home.  (Id.). 

In reply, the defense addressed the state’s intention to introduce evidence of 

the stolen gun through Arias’s statements to Flores.  (I. 571-572).  The defense 

argued that Arias never provided information regarding the stolen gun but was fed 

the information by Flores.  (Id.). 

After oral argument, the court found that the defense sought to preclude “any 

evidence related to the theft of a gun that occurred at her grandparents’ home on 

May 28, 2008.”  (ME 12-19-12).  The court found that the defense sought to preclude 

Arias’s statements to Flores about the gun.  (Id.).  The court ruled that statements 

that Arias made to the police about the stolen gun were admissible and denied the 

defense motion.  (Id.).  The court did not address the defense motion to preclude 

Officer Friedman from testifying about statements that Arias’s grandparents made 

to him. 

At trial, Officer Friedman testified that Arias’s grandparents told him about 

the stolen .25.  (RT 1-14-13, p. 16).  The defense interposed a hearsay objection.  

(Id., pp. 16-17).  The court overruled the objection on the basis that the statement 

was not introduced for the truth of the matter asserted.  (Id., pp. 18-19).  The state 
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avowed that the reason for introducing the hearsay was to show that Friedman “wrote 

it in his report,” and that it would be tied up later with snippets from Flores’ interview 

with Arias.  (Id., pp. 17-18). 

The snippets from the interview include: 

1) FLORES:  Jodi, you can continue to do this, okay?  A 

records check shows you, you, um has reported a gun 

stolen, .25 auto, just happens to be the same caliber of 

the weapon used to kill him. 

 

JODI:  A .25 auto was used to kill Travis?  (Interview 

transcript attached to Reply, p. 44). 

 

2) JODI:  Did you find the, the gun?  Maybe that would…. 

 

FLORES:  Jodi, we’re just playing games here.  That 

gun was in your possession.  When did you report it 

stolen? 

 

JODI:  Um?  I didn’t even know that there were guns 

until my grand-, my grandparents reported it stolen the 

day the house, their house was broken into. 

 

FLORES:  When was that? 

 

JODI:  I don’t remember.  It was a few months ago 

maybe? 

 

FLORES:  What did you do with the gun? 
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JODI:  I don’t have a gun.  (Id., p. 47). 

 

3) FLORES:  No, my job is to speak for Travis right now 

and everything Travis is telling me is that Jodi did this 

to me.  Have you ever shot that .25 auto? 

 

JODI:  Un-un 

 

FLORES:  Have you ever touched it? 

 

JODI:  The one that was stolen? 

 

FLORES:  Un-hum 

 

JODI:  No, I’ve never seen it.  (Pause)  My grandpa 

said it looks like a toy gun. 

 

FLORES:  Un-hum 

 

JODI:  I don’t know what a .25 looks like.  I know what 

a .22 looks like and I know… 

 

FLORES:  It looks just like a .22 actually.  (Id., p. 50). 

 

When she testified, Arias maintained that she did not steal the .25 caliber 

handgun, nor did she bring a gun with her from Yreka to Mesa.  (RT 2-19-13, pp. 

80; 89; 105; 108; RT 2-27-13, p. 121; RT 2-28-13, p. 114). 
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The jurors asked whether the police recovered Arias’s grandfather’s gun.  (RT 

3-6-13, p. 68). 

In closing argument, the prosecutor relied heavily on his theory that Arias 

stole the .25 from her grandfather, staged the burglary and used the same gun when 

she killed T.A.  (RT 5-2-13, pp. 87-90; 97; 113; 119; 144; 145; 172; 173; 176; 177; 

RT 5-3-13, pp. 122; 129; 131; 144).  The same arguments supported his theory that 

Arias committed premeditated first degree murder.  (Id.).  The jury found 

premeditation in a 12-0 vote.  (I. 1125). 

Legal Argument: 

Hearsay is a statement other than one made by the declarant while testifying 

at the trial or hearing, offered in evidence to prove the truth of the matter asserted.  

17 A.R.S. Rules of Evid., Rule 801.  Hearsay is not admissible except as provided 

by applicable constitutional provisions, statutes, or rules.  U.S. CONST., amend. 5 

and 6; ARIZ. CONST., art. 2, section 24; 17 A.R.S. Rules of Evid., Rule 802. 

The court erred when it allowed Officer Friedman to testify that Arias’s 

grandparents told him that a .25 was stolen.  The defense addressed this anticipated 

testimony in its written pre-trial motion but the court ignored it.  The defense 
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interposed an appropriate objection when, as anticipated, the prosecutor asked 

Friedman to tell the jury what Arias’s grandparents told him about the gun. 

This is classic hearsay.  The state did not call Arias’s grandparents as 

witnesses.  The prosecutor argued that he didn’t offer the statement for the truth of 

the matter asserted, yet he relied on this testimony throughout the case to prove 

premeditation.  The state maintained he offered the statement to show that the officer 

“wrote it in his report.”  With that kind of reasoning, any information contained in a 

police report would be admissible through the officer’s report and not that of an 

independent witness.  The Rules of Evidence do not support that type of reasoning. 

The defense anticipated this problem and tried to address it with a written, 

pre-trial motion.  The state’s response did not address the motion.  The court’s ruling 

did not address the defense motion. 

The officer testified as anticipated and the defense objected appropriately.  

The trial court erred when it found that the state did not offer the grandparent’s 

statement for the truth of the matter asserted.  Instead, the court bought into the 

pretext offered by the state.  The state then abandoned its own theory by arguing the 

substantive content of the out of court statement:  that Arias staged a burglary, stole 

the .25 from her grandfather, and then used the .25 when she killed T.A. 
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The state introduced this information precisely for the proof of the matter 

asserted:  that the .25 was taken in the burglary that Arias supposedly staged.  The 

state relied on this information to argue that Arias committed premeditated murder.  

The prosecutor argued, “So if he didn’t have a gun, she brought it.  And you know 

that she did bring it.  You know about the burglary, supposed burglary, of her 

grandparent’s house.”  (RT 5-2-13, p. 173). 

The trial court abused its discretion when she allowed this hearsay testimony 

into evidence.  Reviewing courts consider alleged trial error under the harmless error 

standard when a defendant objects at trial and thereby preserves an issue for appeal.  

State v. Henderson, 210 Ariz. 561, 567, ¶18(2005).  Harmless error review places 

the burden on the state to prove beyond a reasonable doubt that the error did not 

contribute to or affect the verdict or sentence.  Id.  Because the prosecutor relied on 

this hearsay to prove premeditation, the error was not harmless, requiring reversal. 

Confrontation Clause:  The Sixth Amendment of the United States 

Constitution states in part, “in all criminal prosecutions, the accused shall enjoy the 

right…to be confronted with the witnesses against him.”  U.S. CONST., amend. 6; 

ARIZ. CONST., art. 2, section 24. 
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The United States Supreme Court interpreted the Confrontation Clause to 

allow the admission at trial of a prior testimonial statement only when the witness is 

unavailable and the defendant has had a prior opportunity to cross-examine the 

witness.  Crawford v. Washington, 541 U.S. 36, 68(2004).  There was no finding 

that Arias’s grandparents were unavailable or that the defense had a prior 

opportunity to cross-examine them.  See Bullcoming v. New Mexico, 564 U.S. 647, 

658(2011) (stating that before testimonial statements of an absent witness may be 

admitted into evidence, the Confrontation Clause requires a showing that the witness 

is unavailable and that the defendant had a prior opportunity for cross-examination.) 

The defense filed a pre-trial motion raising Friedman’s anticipated testimony 

and specifically cited to the Sixth Amendment of the United States Constitution as 

well as the Arizona counterpart.  The prosecutor chose to ignore the basis of the 

motion and instead focused its response on its intention to introduce statements about 

the gun that Arias made to Detective Flores.  The court did not address the defense 

motion but instead ruled based on the state’s unrelated argument. 

In doing so, the court implicitly denied the defense motion in limine.  The 

defense concerns about Friedman’s testimony came to fruition.  The trial court erred 
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when it found that the grandparents’ statements were not offered to prove the truth 

of the matter asserted. 

Courts must exercise caution to ensure that out of court testimonial 

statements, ostensibly offered to explain the course of a police investigation, are not 

used as an end-run around Crawford and hearsay rules, particularly when those 

statements directly inculpate the defendant.  United States v. Johnson, 875 F.3d 

1265, 1279(9th Cir.2017).  Statements that are not relevant to prove anything other 

than their truth are inadmissible.  Id. 

In Johnson, the court allowed the statement into evidence but instructed the 

jury that it was only to be considered for nonhearsay purposes.  Id.  Further, the 

prosecution made no reference to the statements during closing arguments.  Id.  In 

the present case, the prosecutor used the grandparents’ statements to Friedman about 

the missing handgun to argue premeditation.  T.A. was shot with a .25.  The 

grandparents’ statement about the missing .25 formed the basis of the state’s 

argument that Arias premeditated T.A.’s murder.  Twelve jurors found that Arias 

committed premeditated murder. 

Statements made by a witness during police questioning are testimonial 

“when the circumstances objectively indicate that there is no…ongoing emergency, 
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and that the primary purpose of the interrogation is to establish or prove past events 

potentially relevant to later criminal prosecution.”  Davis v. Washington, 547 U.S. 

813, 822(2006).  “The product of such interrogation, whether reduced to a writing 

signed by the declarant or embedded in the memory (and perhaps notes) of the 

interrogating officer, is testimonial.”  Id., at 826.  The Crawford Court noted that 

“the principal evil at which the Confrontation Clause was directed was the civil-law 

mode of criminal procedure, and particularly its use of ex parte examinations as 

evidence against the accused.”  Crawford v. Washington, 541 U.S. at 50.  The 

grandparents’ statement was testimonial because it was made to the police during 

the course of a burglary investigation. 

This Court must determine whether the court’s error in admitting the 

grandparents’ statement was harmless.  State v. Smith, 242 Ariz. 98, 102, 

¶14(App.2017).  The court must be satisfied beyond a reasonable doubt that the 

erroneously admitted evidence had no influence on the jury’s judgment.  Id.  The 

burden is on the state.  Id.  The proper inquiry is whether the guilty verdict actually 

rendered in this trial was surely unattributable to the error.  Id., quoting State v. 

Valverde, 220 Ariz. 582, 585, ¶11(2009).  Prejudice for violation of the 

confrontation clause parallels the prejudice caused by allowing the hearsay statement 
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into evidence.  The prosecutor relied on the improperly admitted information to 

argue that Arias premeditated T.A.’s murder by acquiring the gun before she left 

California. 

The Confrontation Clause of the United States Constitution commands that 

the reliability of evidence be assessed in the “crucible of cross-examination.”  

Crawford v. Washington, 541 U.S. at 61(2004).  The Arizona Constitution provides 

the same right.  ARIZ. CONST., art. 2, section 24; State v. Moody, 208 Ariz. 424, 

458, ¶136(2004).  The court denied Arias the opportunity to test the reliability of her 

grandparents’ statement and the prosecutor exploited the statements to prove 

premeditated murder. 

The trial court erred when it ruled that Friedman could testify that Arias’s 

grandparents told him about the .25, thus violating Arias’s right to confrontation.  

Reversal is required. 
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ARGUMENT 3 

The trial court abused its discretion when she allowed the 

state’s expert to testify regarding Arias’s mental state at 

the time of the crime. 

 

Standard of Review: 

The admission or exclusion of evidence is reviewed for an abuse of discretion.  

State v. Robinson, 165 Ariz. 51, 56(1990). 

Additional Facts: 

Prior to trial, the state filed a Motion in Limine to Preclude Certain Testimony 

from Defense Experts and to Preclude Hearsay Statements Of Victim.  (I. 332).  The 

state asked to preclude defense experts from testifying that Arias lacked 

premeditation, acted in self-defense and was fearful when she killed the victim.  (Id.).  

The court granted the motion.  (RT 8-15-11, p. 60). 

The state called Dr. DeMarte as a rebuttal witness.  DeMarte addressed Arias’s 

memory loss.  (RT 4-16-13, p. 165).  The prosecutor asked DeMarte if she saw any 

“higher order behaviors” in relation to the fight or flight memory loss issue.  (Id., p. 

167).  The defense objected because the question asked DeMarte to comment on 

Arias’s mental state at the time of the offense.  (Id.).  The prosecutor argued that the 
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testimony he intended to elicit was relevant to Arias’s memory and said he would 

focus on what happened after the killing.  (Id., p. 168). 

The defense predicted that the state would still argue that Arias’s actions after 

the killing supported premeditation.  (Id., p. 169).  The court overruled the objection, 

stating that the defense could address the matter on cross-examination and would 

possibly be allowed surrebuttal.  (Id.). 

DeMarte testified about Arias’s capacity for organization and planning after 

the killing.  (Id., p. 171).  DeMarte testified that deleting photos and “clean up” were 

examples of organization and planning.  (Id., pp. 171-172).  The defense objected 

again.  (Id., p. 172). 

The state argued that DeMarte properly addressed Arias’s mental state after 

the killing.  (Id.).  The defense argued that the testimony was only relevant to an 

argument for premeditation.  (Id.).  The prosecutor agreed to lead his witness to 

avoid improper testimony.  (Id., p. 173).  The defense moved for a mistrial, arguing 

that DeMarte’s testimony about Arias’s ability to plan and organize was improper 

testimony of her mental state near the time of the crime.  (Id.). 

The state argued that the testimony rebutted Dr. Samuels’ testimony about 

how “fight or flight” affected Arias.  (Id., p. 174).  The state argued that Samuels’ 
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testimony implied that “fight or flight” made it impossible for Arias to organize or 

plan.  (Id.).  The defense argued that the testimony violated “the court’s order.”  (Id., 

p. 175).  The court denied the motion for mistrial.  (Id.). 

The prosecutor asked DeMarte “…Would the individual have the 

organizational wherewithal based on memory to conduct very complex activities?”  

(Id., p. 177).  The court overruled the defense objection as to foundation and 

vagueness.  (Id.).  DeMarte testified that deleting photos was an organizational 

process.  (Id., pp. 177-178). 

In closing argument, the state argued that Arias’s actions after she killed T.A. 

proved premeditation.  He argued that these things were “important to show that she 

was thinking” (RT 5-2-13, p. 134); her behavior was “directed” (Id., p. 136); her 

behavior was “demonstrative of how well she was thinking” (Id., p. 139); and it 

showed her “clarity of thought.”  (Id., p. 141). 

He listed actions claiming that they illustrated that Arias’s thought processes 

after the incident were clear, directed, and supported premeditation:  she washed her 

feet before moving around other areas of the house (Id., p. 134); she deleted certain 

photos from the camera (Id., p. 133); she put the camera in the washing machine 

(Id., p. 135); she washed off T.A.’s body in order to make sure her DNA would not 
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be found on him (Id., pp. 135-136); she cleaned off the knife (Id., pp. 136-137); she 

took the gun with her when she left (Id., p. 137); she “staged” the scene (Id., p. 143); 

she washed certain items using Clorox (Id., p. 138); she put the license plate back 

on her car (Id., p. 139); and she left a message on T.A.’s voicemail.  (Id., p. 141). 

The state argued that the scene did not support sudden quarrel or heat of 

passion and that the scene indicated “something else.”  (Id., p. 145).  The state 

argued, “She actually took some time to delete some photographs from the camera.  

She actually took time to make sure she didn’t get the bloody footprints on to the 

carpet.  She took time to put the camera in the washing machine.  And she took some 

extra time to kind of wipe up the scene, drag him back, stick him in the shower.”  

(Id., pp. 145-146). 

Legal Argument: 

The government must prove every element of a charged offense beyond a 

reasonable doubt.  U.S. CONST., amend. 5, 6 and 14; ARIZ. CONST., art. 2, 

sections 4, 23 and 24; In Re Winship, 397 U.S. 358, 361(1970).  The state has the 

burden to prove intent but it is not proper for the state to present expert testimony 

regarding the defendant’s state of mind at the time of the offense. 
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An expert may not state an opinion about whether the defendant did or did not 

have a mental state that constitutes an element of the crime charged.  17 A.R.S. Rules 

of Evid., Rule 704(b).  It is up to the jury to determine whether the state has met its 

burden of proof of each and every element of a crime.  Expert psychological 

testimony is not appropriate to show the actual mental state of the defendant at a 

given time.  State v. Hyde, 186 Ariz. 252, 276(1996); State v. Ortiz, 158 Ariz. 528, 

533(1988); State v. Rivera, 152 Ariz. 507, 514(1987); State v. Christensen, 129 Ariz. 

32, 35-36(1981); State v. Dickey, 125 Ariz. 163, 169(1980). 

The court erred when it allowed the state to introduce evidence of Arias’s 

mental state at the time of the crime.  The prosecutor told the court he was eliciting 

this testimony to address Arias’s mental status immediately after the crime; not at 

the time of the crime.  Defense counsel accurately predicted that the prosecutor 

would use the information elicited from DeMarte to bolster the argument that Arias 

acted with premeditation. 

DeMarte testified that Arias was able to “organize and plan” after the killing.  

She testified that deleting photos from the camera and putting the camera in the 

washing machine showed her ability to organize and plan.  This is the type of 
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evidence Rule 704(b) precludes and case law addresses as the “actual mental state 

of the defendant at a given time.” 

The rule and supporting case law address the scope of time as “at a given 

time.”  The rule itself does not suggest a specific framework of time where mental 

state may or may not be addressed.  The state drew an artificial line in its desperation 

to introduce evidence of Arias’s mental state, illustrated by her behavior 

immediately after the incident.  The rule explicitly provides that the expert may not 

comment on the defendant’s mental state that constitutes an element of the crime.  

In this case, premeditation was the element of the crime at issue. 

The trial court erred by allowing DeMarte to discuss Arias’s ability to 

organize and plan immediately after the killing.  The state exploited the error by 

directing the jurors’ attention to this evidence in both closing arguments.  Ironically, 

the state filed a pretrial motion to preclude the defense from eliciting this information 

from its experts, but then proceeded to do the very same thing he claimed was 

improper in his motion in limine. 

The trial court abused its discretion when she allowed DeMarte to testify about 

Arias’s mental state immediately after the crime.  Reviewing courts consider alleged 

trial error under the harmless error standard when a defendant objects at trial and 
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thereby preserves an issue for appeal.  State v. Henderson, 210 Ariz. 561, 567(2005).  

Harmless error review places the burden on the state to prove beyond a reasonable 

doubt that the error did not contribute to or affect the verdict or sentence.  Id.  This 

error was not harmless because it addressed premeditation, a mental state that each 

and every juror found when they found Arias guilty of first degree murder. 

Once the words “organization and planning” left DeMarte’s lips, the 

prosecutor was unleashed, linking this testimony to Arias’s acts such as: 

 washing her feet before moving around the home; 

 washing off the knife;  

 taking the gun with her;  

 putting the camera in the washer;  

 deleting certain photos from the camera;  

 washing DNA from the body, and; 

 “staging the scene.” 

The prosecutor urged the jury to find that this organizing and planning was 

“important to show that she was thinking,” that she exhibited “directed behavior,” 

the actions were “demonstrative of how well she was thinking” after the incident, 

and evidenced her “clarity of thought.” 
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The prosecutor linked the organizing and planning that took place after the 

killing to premeditation when he argued, “…there is this premeditation aspect.  So 

she staged the scene at that point.”  Without DeMarte’s improper opinion that Arias 

could organize and plan after the incident, the prosecutor would not be able to make 

these arguments supporting premeditation. 

Premeditation was essential to the first degree murder charge in this case.  All 

twelve jurors found premeditation.  The prosecutor tied Arias’s actions to 

premeditation because the court erred when it allowed DeMarte to testify about 

Arias’s mental state at the time of the crime.  The error was not harmless, and 

reversal is required. 
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ARGUMENT 4 

Arias was forced to wear a stun belt throughout trial, thus 

violating her right to a fair trial. 

 

Standard of Review: 

Structural error occurs when certain basic constitutional guarantees that 

should define the framework of any criminal trial are violated.  Weaver v. 

Massachusetts, 137 S.Ct. 1899, 1907(2017).  Structural error defies analysis for 

harmless error.  Id. 

Additional Facts: 

Arias wore a stun belt at trial.  During the trial’s third week, Arias’s stun belt 

was too large and did not fit properly.  (RT 1-10-13, pp. 62-63).  A jail supervisor 

looked for a smaller size belt for Arias to wear.  (Id., p. 63).  Arias wore the ill-fitting 

stun belt for 2-3 days.  (Id.).  Arias’s clothes did not hide the bulky stun belt.  (Id.). 

The court said that she would contact MCSO about the matter.  (Id.).  The 

prosecutor argued that the jury could not see the belt.  (Id.).  Defense counsel 

instructed Arias to sit so that the jury could not see the belt.  (Id.). 

When Arias testified, the prosecutor invited her to step down from the witness 

stand in order to demonstrate for the jury the victim’s posture as he attacked her.  

(RT 2-28-13, p. 126).  Defense counsel promptly objected because any 
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demonstration would disclose to the jury that Arias wore a stun belt and leg brace.  

(Id., p. 127).  The prosecutor claimed that he could not see any shackles.  (Id.).  

Defense counsel repeated that Arias wore a stun belt and leg brace.  (Id., p. 128).  

The stun belt would be clearly visible if Arias performed a demonstration for the 

jury.  (Id., p. 133). 

The court asked MCSO’s permission to allow Arias to perform the 

demonstration without the restraints.  (Id., p. 137).  MCSO consented and Arias 

performed the demonstration without restraints but with an armed deputy in the 

courtroom.  (Id., pp. 139-140).  MCSO replaced the restraints after the 

demonstration.  (Id., p. 137). 

Legal Argument: 

A criminal defendant has the constitutional right to be free of shackles and 

handcuffs in the presence of the jury absent an essential state interest that justifies 

the physical restraints.  United States v. Sanchez-Gomez, 859 F.3d 649, 660(9th 

Cir.2017), cert. granted in part, U.S. v. Sanchez-Gomez, 138 S.Ct. 543, U.S. Dec. 8, 

2017.  The Supreme Court identified three constitutional anchors for the right to be 

free from shackling during trial.  United States v. Sanchez-Gomez, 859 F.3d at 660, 

quoting Deck v. Missouri, 544 U.S. 622, 630-631(2005).  The three anchors are:  1) 
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the presumption of innocence; 2) the Sixth Amendment right to counsel and 

participate in one’s own defense; and 3) the dignity and decorum of the judicial 

process, including the respectful treatment of defendants.  Id.  U.S. CONST., amend. 

5, 6 and 14; ARIZ. CONST., art. 2, section 24. 

Before a defendant may proceed to trial in shackles, the court must make an 

individualized decision that a compelling government purpose would be served and 

that shackles are the least restrictive means for maintaining security and order in the 

courtroom.  United States v. Sanchez-Gomez, 859 F.3d at 661.  Courts may not 

presume that shackles are necessary in every case.  Id.  Nor can this decision be 

deferred to security providers.  Id.; State v. Cruz, 218 Ariz. 149, 168(2008). 

When the court does not follow these procedures and allows a defendant to 

participate in trial while wearing shackles, remand is required to determine whether 

use of the stun belt was necessary and whether a defendant was prejudiced.  Gonzalez 

v. Pliler, 341 F.3d 897, 904(9th Cir.2003). 

The court should inquire about the need for a security device and hold a 

hearing if necessary.  State v. Henry, 189 Ariz. 540, 550(1997).  The court did not 

conduct an inquiry in this case.  The parties did not address the use of restraints prior 

to trial.  When defense counsel brought the ill-fitting stun belt to the court’s attention, 
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the court never bothered to ask why Arias wore the restraint in the first place.  The 

court improperly deferred to MCSO, just as she did when the prosecutor asked Arias 

to conduct a demonstration for the jury. 

In Stephenson v. Neal, 865 F.3d 956(7th Cir.2017), the stun belt box caused a 

visible bulge under the defendant’s shirt.  Id., at 958.  Stephenson, like Arias, never 

acted up in the courtroom.  Id., at 958-959.  While four jurors in Stephenson could 

see the stun belt, there is no evidence that the jurors saw Arias’s stun belt.  Id., at 

959. 

The Seventh Circuit noted that it is possible that the stun belt affected the 

defendant’s demeanor and appearance, i.e., the defendant may appear nervous and 

fearful of being shocked by the belt.  Id.  The jurors could incorrectly interpret this 

behavior as evidence of guilt.  Id.  The Seventh Circuit reversed and remanded for a 

new penalty phase.  Id. 

Using a stun belt relies on the “continuous fear” of being hit with an electric 

shock.  Wrinkles v. State, 749 NE.2d 1179, 1194(Ind.2001).  The stun belt can create 

anxiety by forcing the defendant to worry more about the stun belt and preventing it 

from being activated than to fully participate in her defense at trial.  United States v. 

Durham, 287 F.3d 1297, 1306(11th Cir.2002) (stun belt shock could cause physical 
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pain to the defendant as well as the possibility of defecating on himself).  A stun belt 

is a modernized version of shackles.  The knowledge that the belt could send an 

electrical shock through a defendant’s body, either intentionally or accidentally, 

posed an even more insidious threat than handcuffs and belly chain. 

The courtroom’s dignity and decorum is another reason why stun belts are not 

used unless necessary.  A presumptively innocent defendant has the right to be 

treated with respect and dignity in a public courtroom, “not like a bear on a chain.”  

United States v. Sanchez-Gomez, 859 F.3d at 661.  Courtroom security is controlled 

by the court.  State v. Dixon, 226 Ariz. 545, 551(2011).  The court may not merely 

defer to the sheriff’s policy.  Id.  In the present case, the court made no pre-trial 

determination that shackles were necessary.  Requiring Arias to wear a stun belt at 

trial contaminated the guilt phase. 

Recently, a Texas Court of Appeals held it was improper for a judge to use a 

stun belt on a defendant to enforce courtroom decorum.  Morris v. State, 2018 WL 

1082345(2-28-18) (This opinion has not been released for publication in the 

permanent law reports.  Until released, it is subject to revision or withdrawal).  “The 

court cannot sit idly by and say nothing when a judge turns a court of law into a 
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Skinner Box, electrocuting a defendant until he provides the judge with behavior he 

likes.”  Id. 

The veteran prosecutor in the present case exploited the fact that Arias wore 

the stun belt by inviting her to step down from the stand to conduct a demonstration.  

He invited Arias to step down, knowing full well that by doing so the jury would 

realize she wore the stun belt and leg brace. 

The defense objected to the state’s ploy.  The prosecutor redirected his 

responsibility to seek justice by blaming Arias for “offering” to demonstrate.  The 

court abdicated its duty to control courtroom security by asking for MCSO’s 

permission to remove the brace and belt, thereby allowing Arias to accept the 

prosecutor’s invitation to perform the demonstration for the jury.  The fact that 

MCSO consented to the demonstration does not vitiate the fact that the court 

abdicated her duty to maintain courtroom security. 

Wearing a stun belt chills a defendant’s right to defend herself, but also, 

negatively impacts courtroom decorum and dignity.  The courtroom’s formal dignity 

includes the “respectful treatment of defendants.”  United States v. Sanchez-Gomez, 

859 F.3d at 662.  “Both the defendant and the public have the right to a dignified, 

inspiring and open court process.”  Id.  The circus-like atmosphere of Arias’s entire 
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trial negatively impacted the dignity and decorum of this courtroom.  The use of the 

stun belt only added to that loss of decorum. 

Our courts are endowed with the duty to seek justice for each defendant.  The 

court failed in its duty to determine, before trial began, whether Arias needed to be 

shackled during trial.  The court, not the sheriff, is responsible for courtroom 

security.  The court cannot use the sheriff’s office policy as an excuse to justify using 

the stun belt. 

It may be argued that defense counsel had the duty to raise the issue before 

trial began, or to interpose an objection after trial began.  See, State v. Bassett, 215 

Ariz. 600, 602, ¶10(App.2007).  Case law suggests that the court also has a duty to 

establish what security measures are taking place in her own courtroom and to 

protect the right of a defendant to experience a fair trial in that courtroom.  State v. 

Dixon, 226 Ariz. at 551, ¶25. 

The court’s failure to make an individualized determination of the necessity 

for the stun belt, the court’s willingness to allow MCSO to call the shots in her 

courtroom, and the court’s failure to maintain dignity and decorum in her courtroom 

rise to the level of structural error.  The purpose of the structural error doctrine is to 

insure insistence on certain basic, constitutional guarantees that should define the 



 

 83 

framework of any criminal trial.  Weaver v. Massachusetts, 137 S.Ct. 1899, 

1907(2017).  There are three rationales that support a finding of structural error.  Id., 

at 1908.  1) If the right at issue is not designed to protect the defendant from 

erroneous conviction but instead protects some other interest; 2) if the effects of the 

error are simply too hard to measure; 3) if the error always results in fundamental 

unfairness.  Id.  An error can be structural error even if it does not lead to 

fundamental unfairness in every case.  Id. 

Requiring Arias to wear a stun belt throughout trial constituted structural error 

because it implicated her right to be present at trial.  Although she was physically in 

the courtroom, the constant threat of electrocution extracted an undecipherable toll 

on her ability to focus on the proceedings.  Additionally implicated were her rights 

to fully participate in her defense, and to assist counsel in her defense.  

The stun belt’s impact on these rights is not readily measured.  The stun belt’s 

effect on the dignity and decorum of the judicial process also defies measurement.  

Structural error occurred requiring reversal. 

If this court determines that the appropriate standard of review is fundamental 

error, fundamental error occurred for many of the same reasons already discussed.  

Fundamental error review applies when a defendant fails to object to alleged trial 
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error.  State v. Henderson, 210 Ariz. 561, 567, ¶19(2005).  A defendant who fails to 

object at trial forfeits the right to obtain appellate relief except in those rare cases 

that involve error going to the foundation of the case, error that takes from the 

defendant a right essential to his defense and error of such magnitude that the 

defendant could not possibly have received a fair trial.  Id.  To prevail under this 

standard of review, a defendant must establish both that fundamental error exists and 

that the error in his case caused him prejudice.  Id., at ¶20. 

For the reasons discussed above, requiring Arias to wear the stun belt during 

trial, including the 18 days that she testified is an error of such magnitude that she 

did not receive a fair trial.  The prosecutor constantly mocked and taunted Arias 

while she testified illustrating the prejudice that occurred in this case because she 

was forced to wear a stun belt.  He attributed her “smirking” and “memory problems” 

to a lack of credibility, when in reality her mannerisms on the stand are just as easily 

attributed to the ever-present threat of the stun belt encircling her waist and the 

controls in the hands of jail personnel.  (See Appendix 10). 

Structural error occurred when the court violated Arias’s constitutional rights 

by requiring her to wear a stun belt every day of the five month trial.  Reversal is 

required. 
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ARGUMENT 5 

The trial court committed clear error when she refused to 

reinstate panelists after the defense brought the 

prosecutor’s improper peremptory strikes to her attention. 

 

Standard of Review: 

A court’s denial of defense challenges to the state’s peremptory strikes during 

jury selection is reviewed for clear error.  State v. Roque, 213 Ariz. 193, 203, 

¶12(2006).  A trial court’s findings are clearly erroneous when although there is 

evidence to support it, the reviewing court on the entire evidence is left with the 

definite and firm conviction that a mistake has been committed.  Merryweather v. 

Pendleton, 91 Ariz. 334, 338(1962). 

Additional Facts: 

The defense raised two separate Batson challenges before the jury was sworn.  

(RT 12-20-12 #1, pp. 14-19).  The first challenge addressed the prosecutor’s 

peremptory challenges striking two African Americans from the jury.  (Id.).  The 

court denied that motion.  (Id., p. 18). 

The defense next raised a Batson motion based on gender, because the 

prosecutor used peremptory challenges to strike six women from the jury.  (Id., pp. 
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18-19).  The court required the prosecutor to explain his reasons for striking so many 

women.  (Id., p. 19). 

154:  The prosecutor struck 154 because she was against the death penalty, 

would not be good at deliberating, and he did not like her body language.  (Id., p. 

15).  #154 was also named in the Batson challenge based on race.  (Id., p. 14). 

60:  The prosecutor struck #60 due to her past involvement in a domestic 

violence situation.  (Id., p. 19).  He pointed out that in his opinion #60 had religious 

beliefs against the death penalty.  (Id.). 

112:  The prosecutor struck #112 due to her past involvement in a domestic 

violence incident.  (Id., pp. 19-20).  On voir dire, 112 described her history of 

domestic violence experiences, how she obtained a restraining order against her 

boyfriend, she had another boyfriend that was murdered, and a third boyfriend who 

was a convicted murderer.  (RT 12-17-12, pp. 99-104).  She would consider both 

sides.  (Id.).  She would feel comfortable if she were the only one to vote a certain 

way.  (Id.).  She would respect the other jurors.  (Id., p. 127). 

9:  The prosecutor struck #9 due to her past involvement in domestic violence 

where her husband struck her and she did not report it.  (RT 12-20-12 #1, p. 20).  

Her husband was convicted of domestic violence.  (Id.).  Additionally, she was 
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sexually abused as a child.  (Id., p. 20).  The prosecutor stated that #9 did not believe 

in the death penalty unless there was no other way to protect society, and referred to 

her as a “disbeliever” or “tepid believer.”  (Id., p. 21). 

On voir dire, the prosecutor questioned #9 about her belief in the death 

penalty, where #9 affirmed that although she did not believe in the death penalty that 

she would respect the law and if the facts were proven that the case met the criteria 

for a death penalty she could vote for it.  (RT 12-17-12, p. 18).  The prosecutor 

described her beliefs as her “predisposition against the death penalty” and that in 

#9’s opinion it would be harder for the state to carry its burden.  (Id.).  #9 responded 

that she was not sure.  (Id.).  She understood aggravating factors needed to be proven.  

(Id.).  She affirmed that if aggravating factors were met then that would indicate to 

her that the death penalty was appropriate.  (Id.). 

The prosecutor noted that #9 understood the law, but then repeated that #9 did 

not “believe in the death penalty.”  (Id., p. 19).  He repeated to #9 “…you don’t 

believe in the death penalty,” and “will this belief that you have against the death 

penalty” influence the way she viewed the facts.  (Id.).  In response, she disagreed 

saying, “No, I don’t think that will happen.”  (Id.). 
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She testified as a character witness for a man who shot and killed his wife.  

(Id., p. 20).  She babysat for the family.  (Id.).  She did not know the man well.  (Id., 

p. 21).  That experience did not affect her view of the death penalty.  (Id.). 

#9 could give meaningful consideration to all factors.  (Id., p. 44).  She did 

not believe in the expression “an eye for an eye.”  (Id.). 

23:  The prosecutor struck #23 because she wanted “one hundred percent, 

beyond any doubt, proof of guilt.”  (RT 12-20-12 #1, p. 21).  On voir dire, the 

prosecutor asked #23 about her opinion about the burden of proof.  (RT 12-17-12, 

p. 21).  When the prosecutor asked if she required one hundred percent certainty 

with regard to the case she disagreed.  (Id.).  The prosecutor repeated, “So you don’t 

want a hundred percent certainty?” (Id., p. 22) and #23 repeated, “No.”  (Id.).  She 

wanted to see the evidence that proved the person “did it.”  (Id.).  The prosecutor 

insisted that she set the standard “so high at 100 percent,” and again, #23 disagreed 

with his statement.  (Id.). 

79:  The prosecutor struck #79 because she was married to a “store-front 

preacher.”  (Id.).  The prosecutor said that “…is just very suspect to me, the beliefs 

of somebody like that.”  (Id.).  The prosecutor questioned her about her husband’s 

vocation.  (Id., p. 105).  She described her husband’s career as a minister.  (Id.).  She 
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indicated that she did not preach herself but supported him, was active in the choir 

and was a Sunday school teacher.  (Id.). 

#79 could consider the death penalty as an appropriate penalty.  (Id., p. 111).  

She would consider the reason for the crime, “that a person had been pushed over 

the edge” or would also consider life imprisonment.  (Id.).  She would be able to 

allow other jurors to come to their own decisions, and noted that she believed in 

“live and let live.”  (Id., p. 112). 

The court denied the Batson challenge, stating, “The court finds that the state 

has provided race-neutral, gender-neutral reasons for the strikes.  Juror 154, 112, 60, 

9, 23 and 79, court finds that the defense has failed to carry its burden of proving 

purposeful discrimination so the State’s strikes will be upheld.  All right.”  (RT 12-

20-12 #1, p. 23).  The defense renewed its motion before the jury was sworn, and 

again, the court denied the motion.  (RT 12-20-12 #2, pp. 2-4). 

Argument: 

Reversible error occurred because the trial court failed to reinstate panelists 

after a properly raised Batson challenge.  The error violated Arias’s rights to equal 

protection and the right to a fair trial.  U.S. CONST., amend. 5, 6 and 14; ARIZ. 

CONST., art. 2, sections 4, 13, 15, 23 and 24. 
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Intentional discrimination on the basis of gender by state actors in the use of 

peremptory strikes in jury selection violates the equal protection clause.  J.E.B. v. 

Alabama, 511 U.S. 127, 130-131(1994); Batson v. Kentucky, 476 U.S. 79, 85-

86(1986).  The equal protection clause prohibits discrimination in jury selection on 

the basis of gender, or on the assumption that an individual will be biased in a 

particular case for no reason other than the fact that the person happens to be a 

woman or happens to be a man.  J.E.B. v. Alabama, 511 U.S. at 146. 

To evaluate whether a prosecutor struck a juror for discriminatory reasons, 

courts must engage in a three-step process.  First, the challenging party must make 

a prima facie showing of discrimination based on race, gender, or another protected 

characteristic.  Miller-El v. Cockrell, 537 U.S. 322, 328-329(2003); State v. 

Gallardo, 225 Ariz. 560, 565, ¶11(2010). 

Second, the striking party must provide a neutral reason for the strike.  Id.  

Unless a discriminatory intent is inherent in the prosecutor’s explanation, the reason 

offered will be deemed neutral.  Hernandez v. New York, 500 U.S. 352, 360(1991). 

Third, the trial court must determine the credibility of the proponent’s 

explanation and whether the opponent met its burden of proving discrimination.  

Miller-El v. Cockrell, 537 U.S. at 328-329; State v. Martinez, 196 Ariz. 451, 
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456(2000).  The third step is when the trial court actually evaluates the proffered 

reasons.  Snyder v. Louisiana, 552 U.S. 472, 477(2008).  The proffer of a pre-textual 

reason for striking a juror naturally gives rise to an inference of discriminatory intent.  

Id., at 485.  “This third step is fact intensive and will turn on issues of credibility, 

which the trial court is in a better position to assess than is this Court.”  State v. 

Newell, 212 Ariz. 389, 401(2006).  Therefore, the trial court’s finding is entitled to 

deference.  Id. 

The trial court violated Arias’s rights under the Equal Protection Clause when 

she accepted the prosecutor’s discriminatory explanations for striking the six female 

panelists.  The prosecutor’s discriminatory exclusion of jurors harms those excluded 

as jurors and the community at large.  See, Powers v. Ohio, 499 U.S. 400, 406(1991).  

“Equal opportunity to participate in the fair administration of justice…not only 

furthers the goal of the jury system, it reaffirms the promise of equality under the 

law that all citizens, regardless of race, ethnicity, or gender, have the chance to take 

part directly in our democracy.”  J.E.B. v. Alabama, 511 U.S. 127, 145-146(1994).  

Such errors are never harmless.  See, Gomez v. United States, 490 U.S. 858, 

876(1989) (“Among those basic fair trial rights that can never be treated as harmless 

is a defendant’s right to an impartial adjudicator, be it judge or jury.”).  The 
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prosecutor’s explanations for striking the six women illustrate his discriminatory 

intent.  The judgment of guilt and sentence should be set aside and Arias should 

receive a new trial. 

23:  Juror 23 and the prosecutor had an extended conversation about the 

burden of proof.  #23 told the prosecutor that she wanted to be sure that the evidence 

supported a guilty verdict.  The prosecutor injected his opinion that #23 wanted one 

hundred percent proof of guilt.  #23 never claimed that she held the state to that 

standard.  #23 never agreed with the prosecutor, yet he persisted in characterizing 

her response as wanting one hundred percent proof of guilt. 

The prosecutor relied on that reason to explain why he struck #23.  He relied 

on words that he inserted into the discussion.  He did not refer to words actually 

uttered by #23. 

In this way, the prosecutor created a fake reason to strike #23.  #23 never said 

that she needed one hundred percent proof.  The prosecutor used this fake reason as 

a guise to justify striking #23.  He deliberately inserted false descriptions of the 

juror’s answers on voir dire into the record. 

The prosecutor’s discriminatory intent is evident.  He struck #23 because he 

did not want women on his jury.  Juror 23 told the attorneys that in her opinion the 
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death penalty was not the only option, but that she could be fair, impartial, and could 

follow the court’s instructions.  (RT 12-17-12, p. 45).  The reason for striking #23 

given by this experienced prosecutor was a sham that he created himself during voir 

dire, knowing he would strike as many women from the panel as possible. 

79:  Juror 79 was a Sunday school teacher, a nurse, and married to a retired 

Protestant minister.  The prosecutor explained that he struck her because her 

circumstances, in his opinion, translated to being married to a “street front preacher” 

which he considered to be “very suspect.”  #79’s status as a minister’s wife was a 

gender-based reason for striking her. 

Striking a woman due to her marital status is the gender-based discrimination 

that the equal protection clause guards against.  The court shall not accept as a 

defense to gender-based peremptory challenges the very stereotype the law 

condemns.  Powers v. Ohio, 499 U.S. 400, 410(1991).  When state actors exercise 

peremptory challenges in reliance on gender stereotypes, they ratify and reinforce 

prejudicial views of the relative abilities of men and women.  J.E.B. v. Alabama, 511 

U.S. at 140.  The potential for cynicism is particularly acute in cases where gender-

related issues are prominent.  Id.  This prosecutor did not want women on his jury 

and deliberately made sure he struck as many women as he could. 
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154:  Juror 154 was involved in both the Batson challenges based on race and 

on gender.  The prosecutor claimed he struck her because she would not deliberate, 

that her body language was bad, and she was “against the death penalty” even though 

on voir dire she told him that she was neither for nor against the death penalty.  (RT 

12-18-12, p. 36). 

When the prosecutor asked her questions on voir dire, he tried in vain to get 

her to say that she was against the death penalty.  (Id., pp. 35-41).  #154 carefully 

explained that she believed that killing another person was murder, that she could 

impose the death penalty in a case if she felt the facts and circumstances called for 

the death penalty.  (Id.).  She was not “for” or “against” the death penalty.  (Id., p. 

36).  She wanted to hear the evidence elicited at trial before deciding to impose a 

death sentence.  (Id., pp. 40-41).  She told the prosecutor that she could impose the 

death penalty if the defendant was guilty of murder beyond a reasonable doubt.  (Id., 

p. 41). 

When questioned by defense counsel, #154 added that she believed that each 

juror had a right to their own opinion and that she could stand by her own 

conclusions as well.  (Id., pp. 59-60).  #154 demonstrated that she could deliberate.  

#154 expressed her willingness to allow other jurors to have their own opinions and 
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to develop and stand by her own decision.  To “deliberate” means to think about or 

discuss issues and decisions carefully.  Merriam-Webster Dictionary, 

https://www.meriam-webster.com/dictionary last visited 3-27-18.  She clearly was 

able to engage with the prosecutor in a considered discussion regarding the death 

penalty. 

The prosecutor’s statement to the court that he thought she would not 

deliberate was a fabrication.  #154 clearly “believed” in the death penalty when she 

told the prosecutor that she could vote for the death penalty for a person who was 

found guilty of murder beyond a reasonable doubt.  As for her “body language,” the 

prosecutor did not describe what it was that bothered him.  It was a vague reason not 

supported by the record, and thus may not be considered. 

9:  The prosecutor struck #9 because she was a “disbeliever.”  To the contrary, 

#9 told him that she could respect the law and impose the death penalty if the facts 

supported it.  She disagreed with him when he told her he felt she would hold the 

state to an unrealistic burden of proof.  She indicated that if the state proved 

aggravating factors she could vote for the death penalty. 

The prosecutor insisted that #9 did not “believe in the death penalty,” “…you 

don’t believe in the death penalty,” and “will this belief that you have against the 

https://www.meriam-webster.com/dictionary
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death penalty” influence the way she viewed the facts.  At every turn #9 disagreed 

with the prosecutor’s suggestion that she was against the death penalty, yet that was 

the excuse for striking her that he gave to the court.  This reason was a pure 

fabrication and not supported by the record. 

The prosecutor indicated that he also struck her due to her past experience 

with domestic violence.  A prosecutor’s neutral reason for a strike can be found to 

be unpersuasive when the record does not support the prosecutor’s subjective 

feelings about the juror.  See, State v. Cruz, 175 Ariz. 395, 399-400(1993).  The 

record does not support the reasons that the prosecutor gave for striking #9. 

A prosecutor’s failure to voir dire prospective jurors on the issues later relied 

upon to support strikes indicates a discriminatory intent.  Miller-El v. Dretke, 545 

U.S. 231, 244-245(2005).  The prosecutor’s third reason for striking #9 was because 

she was sexually abused as a child.  He did not ask her about this experience, nor is 

there anything in the record to elaborate upon her experience. 

The prosecutor’s reasons for striking #9 are not credible and are merely a 

guise for his deliberate strategy to keep women off the jury. 

60:  The prosecutor struck #60 due to her involvement in a domestic violence 

incident and he felt she had a religious opposition to the death penalty.  The 
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prosecutor did not question #60 on voir dire.  Her questionnaire indicated that the 

domestic violence incident occurred thirty years ago.  (I. 1603).  She wrote that she 

could impose the death penalty, that some people deserve death, and that each case 

should be decided on its own merits.  (Id.).  There are no facts in the record to support 

the prosecutor’s reasons for striking this woman from the panel. 

112:  The prosecutor struck #112 due to a previous experience with domestic 

violence.  She explained that she was in a physical altercation with her boyfriend 

and that she went to jail.  She then got a restraining order against him and that 

resolved the issue.  The restraining order expired and there were no further issues 

with the man.  In response to further questioning on voir dire, #112 expressed a 

willingness to consider both sides, to impose the death penalty, and to respect other 

jurors during deliberation. 

It may be argued that the prosecutor feared that #112 might sympathize with 

Arias’s experiences as a battered woman, but it is just as probable that #112 might 

criticize Arias’s failure to report T.A.’s abuse or to get a restraining order.  Posing 

#112’s experience with domestic violence as the reason for using his peremptory 

strike to remove her from the panel fails as a gender-neutral reason for the removal, 
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given the fact that six of his eight strikes were women.  His explanation must be 

considered within this context. 

Finally, the court failed to sufficiently apply the third step of the Batson 

analysis.  In evaluating the justification for strikes, the trial court must do more than 

label the government’s gender-neutral explanations plausible but, instead, it must 

make a deliberate decision whether purposeful discrimination occurred, which at a 

minimum must include a clear record that the trial court made a deliberate decision 

on the ultimate question of purposeful discrimination.  United States v. You, 382 

F.3d 958, 968(9th Cir.2004), cert. denied, 125 S.Ct. 930(2005). 

The third step requires the court to determine the proponent’s credibility and 

whether the opponent met its burden of proving discrimination.  “This third step is 

fact intensive and will turn on issues of credibility, which the trial court is in a better 

position to assess than is this Court.”  State v. Newell, 212 Ariz. 389, 401(2006).  

The court failed to execute its duty to determine the prosecutor’s credibility.  The 

court merely found that the defense did not meet its burden. 

The trial court’s reason for denying the Batson challenge was the conclusion 

that the state provided race and gender neutral reasons for his strikes.  The court 
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found that the defense failed to prove purposeful discrimination, “…so the state’s 

strikes will be upheld.” 

The court did not assess the evidence or provide any reasoning for her 

conclusion that the state’s reasons were race and gender neutral.  She merely 

concluded that the defense failed to prove purposeful discrimination.  Since the court 

failed to conduct the proper analysis, and the record supports the fact that the 

prosecutor’s reasons for striking six women were not gender neutral, reversal is 

required. 

The prosecutor struck jurors 23, 154 and 9 based on fictions he created during 

voir dire.  The prosecutor deliberately inserted false information during voir dire—

strong evidence that he planned from the outset to strike as many women as possible.  

He used voir dire to plant false information.  He planned to rely on this false 

information when he made his strikes. 

Juror 79 was struck because she was married to a retired Protestant minister 

which is on its face an improper, gender-based reason for striking her. 

Juror 60 was not questioned on voir dire, but was struck due to a 30 year old 

experience with domestic violence.  This reason given by the prosecutor is not 

supported by the record. 
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Juror 112 was struck due to her personal experience with domestic violence.  

The prosecutor based the strike on his unreasonable assumption that she would 

sympathize with Arias’s status of a victim at the hands of T.A.  It is equally possible 

that #112 would be skeptical due to Arias’s failure to report the violence or get a 

restraining order against T.A.  In light of the fact that the prosecutor struck far more 

women than men, this purportedly gender-neutral reason is thin indeed. 

Reversible error occurred because the trial court failed to reinstate panelists 

after a properly raised Batson challenge. 
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ARGUMENT 6 

Pervasive and persistent prosecutorial misconduct denied 

Arias her rights to due process and a fair trial. 

 

Standard of Review: 

Reviewing courts consider alleged trial error under the harmless error 

standard when a defendant objects at trial, preserving an issue for appeal.  State v. 

Henderson, 210 Ariz. 561; 567, ¶18(2005).  Prosecutorial misconduct is harmless if 

it is clear, beyond a reasonable doubt, that it did not contribute to or affect the verdict.  

State v. Blackman, 201 Ariz. 527, ¶59(App.2002).  Such misconduct may constitute 

reversible error even if all individual incidents are determined to be harmless.  State 

v. Roque, 213 Ariz. 193, 228, ¶152(2006).  The appellate court must determine 

whether the acts contribute to a persistent and pervasive misconduct finding.  State 

v. Bocharski, 218 Ariz. 476, 491-92, ¶74(2008).  If the cumulative effect of the 

alleged acts of misconduct shows that the prosecutor intentionally engaged in 

improper conduct and did so with indifference, if not specific intent, to prejudice the 

defendant, the appellate court will reverse the conviction.  Id.  If the court finds 

cumulative prejudice, it is harmless only if it did not contribute to or affect the 

verdict beyond a reasonable doubt.  State v. Hughes, 193 Ariz. 72, 80, ¶32(1998). 
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Introduction: 

Prosecutorial misconduct does not exist in a vacuum.  It is committed by an 

attorney engaged in an attempt to win a trial.  It is not improper simply because it 

violates decorum or politeness, but because of the way the misconduct affects the 

jury’s weighing of evidence, witnesses and arguments.  Each instance of misconduct 

cannot be evaluated without a recognition of how it was used by the prosecutor in 

the total strategic goal of convincing the jury of his key points.  As the United States 

Supreme Court noted, when examining a record that involves pervasive misconduct, 

“[i]t is impossible, [ ] without reading the testimony at some length, and thereby 

obtaining a knowledge of the setting in which the objectionable matter occurred, to 

appreciate fully the extent of the misconduct.”  Berger v. United States, 295 U.S. 78, 

85(1935). 

In practice, several different kinds of improper conduct build on each other, 

creating a synergistic effect that is greater than the individual parts being identified.  

As an analogy, consider some of the most striking medieval storytelling which we 

may still experience today in surviving tapestries like the Bayeaux Tapestry.  From 

a microscopic few millimeters away, a viewer would only see various colors of 

thread, none all that special or significant.  At a further remove, the viewer might 
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see a man astride a horse.  Standing far enough away to see the entire context and 

body of work, the viewer would finally drink in a nearly 900 foot long woven 

masterpiece that brings to vivid life pivotal moments of the Norman conquest of 

England.  The total effect of such work is much more than the individual threads 

used in its creation; the viewer understands they are experiencing an entire event in 

story form, not just a brightly colored cloth. 

Similarly, pervasive misconduct must be understood in its total strategic use, 

not merely considered and disregarded for its individual types of misconduct, which 

might seem innocuous when not connected to the other misconduct and the context 

in which it arose.  The threads of individual misconduct prosecutor Juan Martinez 

committed were woven throughout the trial and ended with a tapestry of an unfair 

trial. 

Arias challenges and seeks a remedy for the guilt phase verdict which the jury 

rendered on May 8, 2013.  The misconduct before this date matters when 

determining cumulative error, as it has reasonable likelihood of affecting the jury 

verdict.  However, part of the persistent and pervasive misconduct analysis is 

whether the prosecutor intentionally engaged in improper conduct and did so with 

indifference, if not a specific intent, to prejudice the defendant.  Roque, 213 Ariz. at 
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228, ¶155.  That Martinez continued with improper conduct through each phase of 

the trial demonstrates intent on his part to engage in that conduct, belying the idea 

that it was isolated, inadvertent or mistaken.  Therefore, this Court must consider 

misconduct occurring during all phases of the trial. 

Discussion: 

The main trial issue was whether the state proved premeditation.  The defense 

rested on Arias having been previously abused, that she reacted as a battered person, 

and she was in fear for her life during the fatal incident.  The critical witnesses who 

supplied facts supporting this defense were Arias, expert witnesses Dr. Richard 

Samuels, who provided evidence on PTSD and memory, and Alyce LaViolette, who 

explained domestic violence and abuse patterns. 

Martinez used his misconduct in the trial to weave his story in closing 

argument, which included an intense focus on the defendant as a bad person, 

categorically, rather than simply as a person who was guilty of murder.  Martinez 

argued Arias: 

 was a liar (RT 5-2-13, p. 55); 

 manipulated everyone (id., pp. 57; 65; 155-156); 

 manipulated evidence (id., p. 79); 
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 took no responsibility for anything (id., pp. 58; 61; 63); 

 was a gold digger (id., p. 61); 

 was a stalker (id., pp. 64; 70; 80; 82-85; 113); 

 was evil (id., p. 85); 

 had a violent character (id., p. 66); 

 invaded people’s privacy (id., pp. 67-68); 

 was a sociopath (id., p. 86); 

 resorted to fake tears in court (id., pp. 86; 156); and 

 was cold (id., p. 123). 

Martinez personalized Arias’s bad character for the jury, telling them that she 

lied to them, personally, and tried to manipulate them, specifically.  (Id., pp. 65; 87; 

156; 179).  Martinez also argued that T.A. did not abuse Arias.  (Id., pp. 56; 75; 77-

78; 159; 166).  He argued LaViolette was also a liar, not to be believed.  (Id., pp. 72; 

76; 82; 148-150; 159).  He argued the other experts were discredited and the defense 

relied on lies.  (Id., pp. 147; 153; 158). 

Martinez emphasized in closing that Arias planned the killing.  He argued that 

she staged a burglary at her grandparents’ house to steal the gun she used to kill T.A.   
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(Id., pp. 87-89).  These themes were the overall picture Martinez wove with the 

individual threads of misconduct during the trial.  Starting with the picture created 

by Martinez in his closing argument illustrates why his individual acts of misconduct 

through the trial matter; in other words, why the misconduct was not harmless. 

1. The prosecutor’s closing argument was improper. 

The prosecutor used improper arguments many times during his closing 

argument.  Although advocates are ordinarily given latitude in closing, their 

comments must still be based on facts the jury is entitled to find from the evidence 

and not on extraneous matters that were not or could not be received in evidence.  

State v. Leon, 190 Ariz. 159, 162(1997).  Counsel may draw reasonable inferences 

from the evidence, which may, in some circumstances, include characterizing the 

defendant as a “liar.”  State v. Miniefield, 110 Ariz. 599, 602(1974).  But credibility 

is a matter to be decided by the jury.  United States v. Sanchez-Lima, 161 F.3d 545, 

548(9th Cir.1998).  There is a point where being descriptive crosses over into 

employing characterization like “liar” merely to incite prejudice, United States v. 

Rude, 88 F.3d 1538, 1548(9th Cir.1996), or to interject his personal opinions.  The 

prosecutor should carefully walk the jury through the evidence and point out 

inconsistencies.  United States v. Moreland, 622 F.3d 1147, 1162(9th Cir.2010). 
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The prosecutor improperly argued that Arias was a liar to incite the jury’s 

prejudice.  He did not merely walk through the evidence to explain where Arias 

lacked credibility.  He encouraged the jury to personalize the fact that Arias lied to 

them and to take action against it.  (RT 5-2-13, p. 87 [“Are you going to allow her 

to scam you?”]).  He highlighted that she lied to the jury (“you”) specifically.  (Id., 

p. 143 [“And the lies she told were to a number of people from various groups of 

people, first of all, this starts with you.”]; id., p. 163 [“…she will look each and every 

one of you in the eye and lie.”]).  He argued she manipulated the jury, personally.  

(Id., pp. 65; 79; 141; 147; 156; 158; 179).  He hammered this theme that Arias was 

a manipulator, an ornate liar, and the epitome of a liar throughout his closing.  (Id., 

pp. 73; 77-78; 84-86; 90; 96; 110; 141; 148-149; 155; 158, lines 10 and 18; 159-160; 

163; 165). 

Martinez continued to denigrate the defense with his liar theme when 

discussing the defense experts and he impugned their integrity in other ways.  He 

repeatedly called LaViolette a liar, (id., pp. 72; 148-150; 159-160; 165); an 

“apologist” for Arias, (id., pp. 76; 83); and “nothing more than an advocate,” “lying 

on behalf of the person [she] evaluated,” (id., p. 150).  In so doing, Martinez 

improperly argued that the expert was nothing more than a mouthpiece.  Hughes, 
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193 Ariz. at 84.  He implied improper conduct by LaViolette that crossed a line.  (RT 

5-2-13, p. 150).  Martinez told the jury that LaViolette’s testimony was “foul” and 

“contaminated.”  (Id.).  This insult is improper.  State v. Comer, 165 Ariz. 413, 426-

427(1990)(name-calling, like “monster,” “filth,” and “reincarnation of the devil on 

earth” appeals to a jury’s passion or prejudice and is misconduct). 

Martinez then moved directly from impugning LaViolette to the next defense 

expert, connecting the foul-crossing-the-line argument about her to his accusations 

against Samuels.  He talked about lying and then rhetorically asked about Samuels’s 

possible motivations.  (RT 5-2-13, p. 150).  This tactic recalled the jury to his earlier 

accusations that the witness had inappropriate feelings for Arias, without having to 

actually repeat the objectionable.  He asked the innuendo laden question and left the 

jury to supply the salacious answer he introduced earlier. 

Additionally, Martinez’s improper arguments disparaged defense counsel.  He 

argued that the defense condemned T.A. for being a bad Mormon.  (Id., p. 116).  He 

argued that Arias staged her defense in court and sustained it with lies.  (Id., p. 143).  

Case law indicates that the state “must not make prejudicial insinuations without 

being prepared to prove them.”  State v. Cornell, 179 Ariz. 314, 331(1994).  It is 

improper for counsel to insinuate or imply that defense counsel fabricated a defense 
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or coached a defendant, without evidence to prove it.  Hughes, 193 Ariz. at 86, ¶¶59-

61.  Martinez argued that Arias and her experts staged lies in court, which impugned 

them all as fabricators. 

Martinez also improperly appealed to the jury’s prejudice or fear in his 

closings.  Prosecutors may not appeal to jury passions, fears, sympathy or prejudices.  

Comer, 165 Ariz. at 426.  Here, the prosecutor repeatedly pointed out to the jury that 

Arias had a craven wish for fame.  He repeatedly argued about Arias seeking out 

publicity or the limelight.  (RT 5-2-13, pp. 55; 157).  He did not connect this to any 

fact question in evidence, like trying to somehow show motive or premeditation.  He 

merely argued to the jury that Arias was an unsavory person.  Similarly, he appealed 

to the jury’s prejudice, to persuade them to decide the case based on whether Arias 

was a sufficiently nice person rather than the evidence, when he pointed out Arias 

was cold and unfeeling.  (Id., pp. 122-123; 162-163). 

The prosecutor also committed misconduct in his closing when he used 

evidence which he successfully lobbied the court to admit for a limited purpose, but 

then used that evidence for a different, impermissible reason.  Martinez repeatedly 

brought up the theft of Arias’s grandfather’s handgun, making it a pillar of his 

argument.  (Id., pp. 87-90; 97; 132; 144-145; 173; 176).  He argued that Arias 
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committed the burglary, stole a handgun during the crime, and planned the theft to 

obtain the gun to kill T.A.  He argued that she premeditated the murder.  He made 

this argument despite telling the court at the time he introduced the hearsay 

testimony about the gun that he would not use the burglary police report for the truth 

of the matters asserted in it.  (RT 1-14-13, p. 17).  See Issue 2. 

Martinez also used evidence for an improper purpose as noted in Issue 3.  The 

court precluded the defense experts from testifying about Arias’s mental state, fear 

and lack of premeditation.  Then, over defense objection, the court allowed 

testimony from Dr. DeMarte describing Arias’s “higher order behaviors” in relation 

to the fight or flight memory loss issue.  Martinez told the court the evidence related 

to Arias’s memory and said he would focus on what happened after the killing.  

However, in closing, Martinez used DeMarte’s testimony, not to argue about Arias’s 

memory, but to argue that it proved premeditation.  (RT 5-2-13, pp. 133-139; 141; 

145-146). 

A third way that Martinez used evidence for an improper purpose occurred 

when he argued that Arias stole T.A.’s ring.  (Id., p. 80).  When the court admitted 

evidence about the ring, it prohibited the use of the word “theft” to describe what 

happened.  (RT 4-18-13, p. 157).  In addition to being misconduct as a violation of 
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the court’s order admitting the evidence, Martinez committed misconduct by 

improperly relying on propensity.  It is improper to rely on propensity arguments in 

closing.  United States v. Brown, 327 F.3d 867(9th Cir.2003).  Martinez used this 

other act evidence in a misleading fashion and against the court order when he 

argued that Arias stole the ring, when the testimony showed that the ring became 

stuck on her hand.  She eventually returned it to T.A.  The prosecutor argued that 

the incident proved that Arias was a dangerous stalker. 

Along with the ring evidence, Martinez asked the jury to make their decision 

on the improper propensity basis, when he used a February 14, 2007 email to prove 

she had “violent tendencies.”  (RT 5-2-13, pp. 65-66).  Martinez used these bits of 

information to argue that Arias was a violent stalker who would not let her obsession 

go and so she killed T.A.; he used the other act evidence to argue Arias acted in 

conformity with the violent character he had assigned to her. 

Martinez also committed misconduct during closing when he implored the 

jury to convict Arias or they would be complicit in her crimes.  Martinez goaded the 

jury, “[Arias] wants you to carry those cans for her.  She wants you to help her fill 

them with gas.  That’s what she wants you to do, symbolically speaking.  What the 

state is asking you to do is not leave this courtroom filled with the stench of gasoline 
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on your hands.”  (Id., p. 180).  He went on, “But she is asking you to help her.  She 

(sic) asking you symbolically to help her (sic) carrying them out and taking those 

cans with you.  But what the state is asking you to do is your duty.”  (Id.).  This is 

an improper appeal to the jury’s fear and is a request that they use their fear to decide 

the case, rather than solely using facts.  It is also an improper argument that the jury 

has a duty to convict.  United States v. Polizzi, 801 F.2d 1543, 1558(9th 

Cir.1986)(improper for prosecutor to tell jury it had any obligation other than 

weighing evidence).  A prosecutor arguing to a jury that they will help a defendant 

commit her crime if they find her not guilty is telling the jury they must convict if 

they do not want to be complicit in the killing. 

Martinez made other improper arguments during this closing and subsequent 

trials.  (See Appendix 11). 

2. The prosecutor improperly questioned witnesses. 

The picture Martinez created for the jury in his closing argument was made 

possible, not by proving his case through evidence, but by weaving misconduct 

throughout the trial, especially in how the prosecutor treated witnesses.  It is as much 

a prosecutor’s duty to refrain from improper methods calculated to produce a 

wrongful conviction, as it is to use every legitimate means to bring about a just one.  
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Berger, 295 U.S. at 88.  Federal and State Constitutional Due Process Clauses reflect 

this duty in an accused’s rights to fundamental fairness and a fair and impartial trial.  

U.S. CONST., amend. 5 and 14; ARIZ. CONST., art. 2, section 4.  The Arizona 

Supreme Court has routinely noted that a prosecutor has an obligation not only to 

prosecute with diligence, but to seek justice and so must refrain from all use of 

improper methods designed solely to obtain a conviction.  State v. Minnitt, 203 Ariz. 

431, 440, ¶41(2002).  No experienced trial attorney would deny the cross-

examination’s value in exposing falsehood and bringing out the truth.  Pointer v. 

Texas, 380 U.S. 400, 404(1965)(citation omitted).  However, in the hands of 

prosecutors more concerned with winning a trial than whether justice is done, a tool 

for uncovering the truth can be twisted to instead obscure justice and thwart fair 

trials.  As a result, a prosecutor using several improper techniques during cross-

examination may warrant, if not require, a trial court to declare a mistrial based 

solely on that misconduct.  Pool v. Superior Court In and For Pima County, 139 

Ariz. 98, 103(1984). 

Arias’s experts were critical to her case, helping her prove she suffered 

domestic violence and PTSD.  Undermining these experts was critical to the 

prosecutor.  Faced with expert testimony for the defendant, a prosecutor has several 
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options to rebut their evidence.  This does not include attacking the expert with non-

evidence, or using irrelevant, insulting cross-examination and baseless argument 

designed to mislead a jury.  In Re Zawada, 208 Ariz. 232, 237, ¶14(2004).  A 

prosecutor cannot insinuate that an expert is incompetent or unethical without 

properly admitted evidentiary support.  State v. Bailey, 132 Ariz. 472, 479(1982).  

Unfair attacks on witness veracity are of particular concern when the target is a key 

witness.  Id.  Such attacks, when combined with other misconduct, warrant reversing 

a defendant’s conviction.  Id.  Yet, Martinez relied on these very tactics. 

The prosecutor attacked Samuels with spurious, unfounded ethical 

accusations.  He inferred that Samuels hid and changed evidence because he had 

feelings for, and an inappropriate relationship with, Arias.  Martinez began by twice 

accusing Samuels of concealing information.  (RT 3-19-13, p. 23).  He accused 

Samuels of not disclosing an amendment to his report.  (Id., p. 116). 

The defense objected and requested a mistrial as Martinez attempted to put 

discovery issues, about which Samuels had no knowledge, before the jury to 
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insinuate evidence was being hidden.3  (Id., p. 117).  After Martinez accused 

Samuels of being unethical because his report had typos, he asked an argumentative 

question:  whether being paid $250 an hour was not enough money for Samuels to 

pay attention.  (Id., p. 127).  Martinez accused Samuels of changing Arias’s scores 

on a test and not disclosing the changes.  (RT 3-21-13, pp. 162; 184).  He did so even 

after the court ordered him not to question about the supposed lack of disclosure.  

(Id., pp. 158; 162).  He accused Samuels of failing to disclose other testing 

information.  (Id., pp. 185-188).  But raw data is not allowed to be given to attorneys.  

(Id., pp. 193-194; RT 3-20-13, pp. 35-36). 

Most seriously, Martinez accused Samuels of having an inappropriate 

relationship with Arias and having feelings for her.  (RT 3-19-13, p. 24).  Martinez’s 

insinuations resulted in a jury question about this fabricated, inappropriate 

relationship.  (I. 831).  He reinforced this inference by asking about Samuels’s 

feelings for Arias and weaving into it his possible bias toward Arias.  (RT 3-21-13, 

pp. 172; 183). 

                                           
3 This accusation of the defense hiding information found fertile ground with the 

jury, as evidenced by how they asked another expert how she knew that the defense 

did not hide evidence from her so her evaluation would come out in favor of Arias.  

(I. 1031). 
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Martinez repeated this theme, changing his language slightly to accuse 

Samuels of losing his objectivity, which colored his results.  (RT 3-25-13, pp. 148; 

153).  When Samuels disagreed with Martinez about conclusions regarding Arias’s 

statements, Martinez retorted, “Right.  You wouldn’t see it that way because you 

have feelings for the defendant, right?”  (Id., p. 111).  Martinez connected his 

questions about whether Samuels’s records were accurate to whether he had lost his 

objectivity about Arias.  In doing so, he connected his accusations about hidden, 

changed, and inaccurate evidence, to the spurious accusations that Samuels had a 

relationship with Arias.  (Id., p. 153, lines 18-21). 

Not only are Martinez’s unfounded accusations against Samuels’s part of the 

cumulative error analysis, but the misconduct is also reversible on its own.  The 

defense objected and requested a mistrial.  (RT 3-19-13, pp. 24; 29-31; RT 3-25-13, 

p. 111).  Therefore, unless the misconduct can be said, beyond a reasonable doubt, 

to have had no effect on the jury’s consideration, it is reversible error.  Samuels’s 

testimony was critical to explain Arias’s memory loss and PTSD.  Given this and 

given the jury question about the fabricated relationship, it is impossible to say the 

jury was not affected by Martinez’s misconduct.  Reversal is warranted. 
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Martinez also designed his questions to insinuate that LaViolette was 

incompetent or unethical.  He did so without properly admitted evidentiary support.  

He implied she had done something nefarious during a break in the trial.  (RT 4-9-

13, p. 120).  He accused her of telling Arias what answers to give.  (Id., p. 150, lines 

2-3 [“…you also prompted her with leading questions, didn’t you?”]; id., p. 150, line 

5 [“You suggested some answers, didn’t you?”]).  He used badgering and 

argumentative questions.  When his tactics goaded an exasperated response from 

LaViolette, he used her response to imply she would be untruthful.  (RT 4-4-13 #2, 

pp. 107-108; 112 [“…do you want to spar with me?  Will that affect the way you 

view the testimony?”]).  Martinez implied that there was something suspicious about 

LaViolette being paid for her time spent preparing her opinion.  (Id., p. 119).4  

Martinez accused LaViolette of acting as an advocate for Arias by only presenting 

the evidence that benefited her.  (RT 4-9-13, p. 143).  Martinez’s questions 

influenced the jury enough to prompt them to ask whether LaViolette had feelings 

for Arias.  (I. 969). 

                                           
4 Martinez asking a question this laden with innuendo was especially problematic 

given that the parties had recently litigated a mistrial request after a juror made a 

derogatory comment about much the defense was spending on expert witnesses.  (RT 

3-28-13, p. 116; RT 4-2-13, pp. 36-37). 
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Martinez committed misconduct when he attacked defense expert Dr. Geffner 

as having been called nothing more than a hired gun.  (RT 5-1-13 #1, p. 194).  

Martinez made unfounded accusations against Geffner that he had previously lied in 

court and would again.  (Id., p. 200 [accusation that a court had found that Geffner 

made things up]; id., p. 203 [“…you’re still the same individual who will go to court 

if you believe in something and make things up, right?”]) (See Appendix 12). 

Where Martinez accused LaViolette and Geffner of merely being conduits for 

Arias or being her hired guns, his tactic improperly denigrated the experts.  He 

argued facts outside the record and appealed to the jury’s passion or prejudice.  Other 

jurisdictions have also found it misconduct to call an expert a “hired gun.”  People 

v. McBride, 228 P.3d 216, 223(Colo. App.2009); Sipsas v. State, 102 Nev. 119, 124-

125(Nev.1986). 

Beyond attacking experts with unfounded ethical accusations, Martinez used 

non-evidence, irrelevant, insulting cross-examinations and baseless argument 

designed to mislead the jury, in contravention of Zawada.  The prosecutor used 

misleading cross-examination to impeach LaViolette.  He implied that she changed 

her testimony when she testified to new information on cross-examination.  (RT 4-

8-13, pp. 79-81). 
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LaViolette formed opinions based on T.A.’s patterns of communicating with 

women.  Martinez impeached her as “now telling us” other specific new facts about 

a certain woman.  (Id., p. 79).  However, Martinez previously objected and stopped 

the defense when they attempted to introduce testimony on specific facts related to 

the women’s vulnerabilities.  The court ruled that LaViolette may testify to only her 

conclusion, not the underlying facts.  (RT 4-4-13 #1, pp. 20; 22; cf. RT 4-4-13 #2, 

pp. 62-63 [the particular woman in question was vulnerable]) (See also, Appendix 

13). 

Martinez also used misleading cross-examination with Samuels.  When 

Martinez questioned him about scores on individual portions of a test Samuels used 

to form a diagnosis, Samuels testified that the scores from the individual parts could 

not be used as the basis for any conclusion on their own.  (RT 3-14-13, pp. 65-67).  

Martinez continued asking questions about the individual parts and asked 

argumentative questions to show his contempt for Samuels’s explanations, thereby 

directly offering his personal disagreement with the answers.  (Id., p. 66 [“Samuels:  

The 75 doesn’t mean anything.  Martinez:  Right.  It doesn’t mean anything.  That’s 

why they threw it in there, right?  Samuels:  You’re misinterpreting.  Martinez:  No.  
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No.”]; id., p. 67 [“…They put that number 75 because it doesn’t mean a thing, 

right?”]). 

Martinez also used misleading cross-examination with Geffner, who critiqued 

some testing done by Dr. DeMarte.  Martinez impeached Geffner for not having 

asked DeMarte about the flaws in her testing, even though Martinez knew the rule 

of exclusion had been invoked.  (RT 5-1-13 #2, pp. 20-21).  Where the prosecutor is 

aware of facts that make his argument false but argues his position anyhow, the 

prosecutor’s actions are misleading and highly improper.  Minnitt, 203 Ariz. at 439, 

¶38, & 440, fn.2.  See also Hughes, 193 Ariz. at 75, ¶4 & 88, ¶74(reversible 

misconduct for prosecutor to tell the jury that the defendant was “a mean drunk” and 

that mental illness was not a part of the case when experts found him to be mentally 

ill and the state had no expert testimony otherwise).  Martinez’s cross of these 

witnesses was improper because it was misleading, but also because Martinez 

improperly used court rulings.  He twisted the court’s standard exclusion ruling, and 

the witness’s adherence to the ruling, to impeach the witness for not being thorough.  

The witness, the attorneys and the court knew about the ruling, but not the jury. 

Martinez’s aforementioned improper trial techniques were not limited in 

deployment against experts.  His use of non-evidence, irrelevant evidence, insulting 
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questions, and baseless, misleading argument to impeach experts was followed by 

Martinez directing similar tactics against lay witnesses, too.  In this category are 

argumentative questions, which are a form of prosecutorial misconduct.  Pool, 139 

Ariz. 98.  The California Supreme Court summed up argumentative questions’ 

definition and dangers: 

An argumentative question is a speech to the jury 

masquerading as a question.  The questioner is not seeking 

to elicit relevant testimony.  Often it is apparent that the 

questioner does not even expect an answer.  The question 

may, indeed, be unanswerable….An argumentative 

question that essentially talks past the witness, and makes 

an argument to the jury, is improper because it does not 

seek to elicit relevant, competent testimony, or often any 

testimony at all. 

 

People v. Chatman, 133 P.3d 534, 563(2006).  See also, Morris K. Udall et al., Law 

of Evidence § 33 at 52(1991)(hereafter “Arizona Evidence”)(Noting that 

argumentative questions do not ask for factual testimony and can be a form of 

improper premature argument).  Additionally, such questions may ask the witness 

to acquiesce in the inferences drawn by counsel from the prior testimony.  Arizona 

Evidence, § 33, at 52.  Other jurisdictions have reached the same conclusion as to 

argumentative questions and questions which are additionally badgering, 

impertinent, or insulting.  See Boyle v. Million, 201 F.3d 711, 717(6th 
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Cir.2000)(Badgering and interrupting a witness, name-calling, predicting that the 

defendant will lie on the stand, throwing a deposition onto the defendant’s lap, and 

stating before the jury that the defendant needs psychiatric help are prosecutorial 

misconduct). 

Whether they fall under the rubric of argumentative questioning or were 

otherwise generally misconduct, the Arizona Supreme Court noted a sequence of 

improper questioning by Martinez in State v. Lynch, 238 Ariz. 84(2015), rev’d on 

other grounds, 136 S.Ct. 1818(2016).  The Lynch Court was disturbed by a number 

of Martinez’s inappropriate comments which warranted sustained objections, or 

would have warranted such rulings, 238 Ariz. at 100, ¶52, 93, ¶12.  The combative 

questioning included asking questions that had already been answered, interrupting 

the defense witnesses, and commenting to the witness that she should “just answer 

my question for once,” as well as other argumentative questions.  Id., at 93, ¶11. 

A prosecutor’s use of inflammatory statements may constitute part of 

pervasive prosecutorial misconduct.  Berger, 295 U.S. at 84.  So does misleading the 

jury by changing the meaning of the defendant’s answers when rephrasing them in 

questions.  Id.  Purposeless questions designed simply to denigrate the witness or 

treat them with contempt are also improper. 
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An example from Pool included an exchange where, when the prosecutor’s 

opening salvo (about why defendant faced the jury as he testified) failed to disturb 

the witness and produced a fairly reasonable answer (so that they would hear the 

testimony), the prosecutor followed with the question, “You’re pretty much a cool 

talker, aren’t you?”  Pool, 139 Ariz. at 104, fn.7.  As the Pool court noted, there is 

no possible basis upon which such a question could be justified and it is not only 

argumentative, but contains innuendo designed to prejudice the witness.  Id.  It is 

improper to ask irrelevant and prejudicial questions.  Id., at 102.  Additionally, this 

question is also disrespectful and lawyers, including prosecutors, must treat 

witnesses and parties with respect.  Id., at 104, fn.7, citation omitted.  During his 

questioning of witnesses, Martinez routinely employed each of the aforementioned 

types of misconduct. 

Martinez asked the experts inflammatory, argumentative, innuendo-laden 

questions.  (RT 5-1-13 #1, pp. 202-203, 209 [asking whether Geffner just took the 

case out of the goodness of his heart]; RT 3-21-13, p. 172 [asking if Samuels was 

Arias’s “support group”]).  Martinez made inflammatory, irrelevant asides to 

opposing counsel.  In one exchange, Martinez made a speaking objection during 

Arias’s direct testimony that counsel’s question assumed a fact not in evidence, 
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specifically that she was escaping T.A.  (RT 2-20-13, p. 66).  When Nurmi responded 

that Arias had already testified to that fact, Martinez responded before the court 

could, saying, “Judge, I make the objections.  The way it works, I make the 

objections, you decide.”  (Id; RT 4-8-13, p. 118). 

He asked other witnesses inflammatory, argumentative questions.  When he 

questioned Arias about her memory loss from PTSD, he asked, “If it benefits you, 

you have a memory issue?”  (RT 2-21-13, p. 106). 

Martinez asked a witness to agree he was part of a pyramid scheme: 

MARTINEZ:  By being at the top of the pyramid, those 

are the people really making the money, right? 

 

SEARCY:  It’s not a pyramid. 

 

MARTINEZ:  I didn’t say it was a pyramid? 

 

SEARCY:  You just did. 

 

MARTINEZ:  I said at the top of the pyramid. 

 

SEARCY:  That implies a pyramid in my logic. 

 

MARTINEZ:  So is that a yes or a no or do you not want 

to answer?  (RT 1-29-13, p. 37) (See Appendix 14). 

 

Another argumentative question type, where the prosecutor uses something 

akin to, “No, let me ask you the question[,]” is improper.  Lynch, 238 Ariz. at 100.  



 

 125 

Martinez asked this question, (RT 1-28-13, p. 15, [“….You don’t get to ask me 

questions.”]), and related argumentative questions.  Martinez asked many witnesses 

purposeless, denigrating and argumentative variations of “I am not asking you [that], 

am I?” and “Did I ask you that?”  (RT 4-12-13, pp. 119-120; RT 3-25-13, p. 193) 

(See Appendix 15). 

Martinez used argumentative, belittling, and misleading questions to badger 

witnesses who did not give the answers he wanted or the way wanted.  He failed to 

properly impeach the witnesses with facts instead of his own assertions and 

contempt.  He badgered Arias in an exchange about what she actually knew, what 

she surmised, or what she was told about whether T.A. kept a gun stored with 

ammunition in it. 

The first exchange between Arias and Martinez on this subject set up a later 

cross-examination where he badgered the witness.  In the first exchange, Arias 

testified about her supposition that the gun was loaded the day she killed T.A.  (RT 

2-27-13, p. 134).  When asked if she knew for certain, she explained that, when she 

first found the gun, T.A. told her he did not keep it loaded when stored.  (Id., p. 135).  

Martinez then suggested that Arias was never told otherwise and interrupted her 
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when she tried to disagree with his assertion that no one told her that the gun might 

be loaded.  (Id.). 

Despite interrupting her when she tried to answer his question, Martinez 

repeated the question asserting that she had never been told that the gun might be 

loaded.  (Id.).  Arias again disagreed because T.A. told her something contrary to the 

gun always being stored empty.  (Id.).  The jury then asked Arias questions about 

the same subject.  In response to their queries, Arias testified that T.A. told her it 

was kept in the closet unloaded.  (RT 3-6-13, pp. 111-112).  T.A. also told her that 

he considered storing it loaded, but assured her he had not done so.  (Id., p. 116).  

When she pointed the gun at him the day she killed him, it did not matter whether it 

was loaded or unloaded, because she believed that merely pointing the gun at him 

would be enough to stop T.A.’s attack.  (Id.).  She did not intend to shoot him.  (Id.).  

Because she did not intend to shoot the gun, at the time she handled it, while being 

attacked, she had not thought about whether or not it was loaded. 

In a later exchange, Martinez badgered Arias, attempting to impeach her for 

having affirmatively claimed the gun was unloaded.  (RT 3-13-13, p. 154).  Arias 

disagreed with his assertion, stating her testimony was that T.A. claimed the gun was 

unloaded.  (Id.).  Martinez then badgered the witness with argumentative questions, 
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implying that her answer was wrong.  (Id., pp. 154, line 54; 155, line 9).  He badgered 

Arias with the belittling, argumentative question, “Did I ask you [that]?”  (Id., p. 

156, line 14).  He repeated his question even after she answered it.  (Id., lines 13-21; 

p. 157, lines 6-11). 

He asked the misleading question whether she was failing to remember her 

own prior testimony that she believed the gun was unloaded, despite her prior 

testimony that she would have guessed the gun was unloaded, based on what T.A. 

had told her.  (Id., p. 157, lines 6-11).  Martinez ended with another argumentative, 

misleading question which conflated Arias’s prior testimony, about what she would 

have guessed to be true, with Martinez’s assertion about what she affirmatively 

knew and implied she was lying or changing her testimony, when he asked, “Again, 

do you have a problem remembering what you just said a couple of days ago?”  (Id.). 

The prosecutor also badgered Arias in an exchange about why she had not 

called the police when T.A. had assaulted her.  (RT 3-13-13, pp. 142-43) (See 

Appendix 16).  Martinez badgered LaViolette in an exchange that concluded with 

him accusing her of being willing to change her testimony just to spite him.  (RT 4-

4-13 #2, pp. 111-114) (See Appendix 17).  This was Martinez’s tactic of badgering 

cross-examination:  he asserted that a witness changed their story or failed to 
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remember their own testimony.  He did so when in fact he changed the context of 

the earlier testimony, or the actual words the witness used.  He would then flog the 

witness with his argumentative questions and snide comments.  Finally, he would 

repeat his questions no matter what the witness answered until the badgered and 

bewildered witness would just agree with him.  (See Appendix 18). 

Another common tactic employed by the prosecutor was to yell at and berate 

witnesses.  During the prior example with LaViolette, defense counsel moved for a 

mistrial in part because Martinez screamed at the witness.  (RT 4-4-13 #2, pp. 112-

113).  Martinez yelled at LaViolette during another exchange, to which the defense 

objected.  (RT 4-10-13, pp. 37-38).  He argued that he had not raised his voice, but 

the court disagreed.  (Id., p. 38). 

The defense also objected when Martinez yelled at Samuels.  (RT 3-25-13, p. 

190).  The court stated that he was close to yelling, but not there yet, and to take a 

deep breath.  (Id.).  Finally, Arias testified that Martinez yelled at her during her 

cross-examination.  (RT 2-21-13, p. 107) (See Appendix 19). 

3. The prosecutor improperly acted as a witness. 

In addition to asking improper questions, the prosecutor committed 

misconduct by improperly interjecting his own unsworn testimony and opinion into 
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the trial.  Martinez acted as a witness, through questions including:  1) comments on 

the witnesses’ answers, 2) refusing to accept an answer given by a witness and re-

asking the same question, 3) mischaracterizing the testimony given so many times 

as to create his own false facts, and 4) through a litany of speaking objections. 

A prosecutor may not refer to matters not in evidence.  State v. Roscoe, 184 

Ariz. 484, 497(1996).  They must prove their case through admissible evidence, not 

through aspersions that rest on inadmissible evidence, hunch, or spite.  United States 

v. Schindler, 614 F.2d 227, 228(9th Cir.1980).  A prosecutor’s opinion of the 

evidence is not admissible evidence itself.  It is misconduct for a prosecutor to 

improperly interject her personal opinion into a case.  United States v. Perez-

Zazueta, 180 Fed. Appx. 675, 676(9th Cir.2006).  Such statements are problematic 

in part because a prosecutor has no business telling the jury her individual 

impressions of the evidence since, as the state’s representative, the jury may be 

misled into thinking her conclusions have been validated by the government’s 

investigatory apparatus.  Id.  A prosecutor has a special obligation to avoid improper 

suggestion, insinuations, and especially personal knowledge assertions.  State v. 

Salcido, 140 Ariz. 342, 344(1984), citing Berger, 295 U.S. at 88. 
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While Arizona courts have held it improper when a prosecutor refers to 

matters not in evidence or makes assertions of personal knowledge, Arizona law 

does not explicitly prohibit the subset of speaking objections, except “[t]o the extent 

practicable, the court must conduct a jury trial so that inadmissible evidence is not 

suggested to the jury by any means.”  Lynch, 238 Ariz. at 94, ¶17, citing 

Ariz.R.Evid., Rule 103(d).  Other jurisdictions have considered prosecutorial 

misconduct that included speaking objections and reversed convictions based in part 

on that misconduct.  The California Court of Appeals reversed in a case where the 

prosecutor used speaking objections to place information before the jury that was 

not admitted into evidence.  People v. Pitts, 273 Cal.Rptr. 757(Cal. 

App.1990)(superseded by statute on other grounds as stated in People v. Levesque, 

41 Cal.Rptr.2d 439(Cal. App.1995)).  The court noted: 

It is settled that “the ‘evidence developed’ against a 

defendant shall come from the witness stand in a public 

courtroom where there is full judicial protection of the 

defendant’s right of confrontation, of cross-examination, 

and of counsel.”  It is improper for a prosecutor to present 

potentially prejudicial “evidence” to a jury in the form of 

argument. 
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Id., at 825, internal citations omitted.  See also, State v. Soares, 815 P.2d 

428(Haw.1991)(numerous speaking objections contributed to the cumulative 

prosecutorial misconduct requiring reversal). 

In this case, Martinez injected inadmissible evidence by offering his own 

opinions and comments on the evidence.  Martinez was the prosecutor, not a witness.  

His disagreements with the witnesses’ testimony were not admissible.  Martinez 

used his own questions and speaking objections to put his inadmissible opinions, 

disagreements, and version of the facts before the jury. 

The speaking objections that did not introduce new facts or his personal 

opinion still served a strategic function not addressed by the Lynch Court.  By using 

speaking objections, Martinez personally rebutted witness testimony at the moment 

they uttered it.  This allowed him to avoid having to wait until his rebuttal case to 

bring his version of the facts back to the jury’s attention.  Even where Martinez did 

not introduce new facts, he repeatedly violated the evidentiary rules, always in a way 

designed to give him an unfair trial advantage. 

For instance, Martinez twice inserted the fact that Samuels told Martinez that 

he felt sorry for Arias, despite Samuels denying that he said it.  (RT 3-25-13, p. 149).  

Martinez then slightly pivoted to whether Samuels remembered using the word 
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“sorry” when discussing a dictionary definition (id., p. 149), but this was misleading.  

Earlier in his testimony, in response to a jury question, Samuels testified that there 

were no ethical rules prohibiting his practice of sending books to clients, which he 

did because he was a compassionate person.  (RT 3-21-13, p. 48).  Martinez 

attempted to get Samuels to agree that compassion was the same as sympathy and 

he felt sympathy for Arias, but Samuels disagreed.  (Id., p. 166).  Samuels explained 

that he thought sympathy was akin to feeling sorry for someone and he did not feel 

sorry for Arias.  (Id., p. 171).  Despite this answer, Martinez asked two more times 

if Samuels felt sorry for her.  (Id., pp. 171-172).  Samuels disagreed.  (Id.). 

Days later, when Martinez asserted that Samuels said he felt sorry for Arias, 

he presented false facts to the jury.  Martinez followed up this impeachment by 

asking Samuels if he used the word “sorry” when discussing the dictionary 

definition.  This was misleading because, while it was technically true that Samuels 

mentioned the word “sorry,” it was only to say that he did not feel sorry for Arias.  

But the context of Martinez’s question implied that Samuels just could not remember 

admitting that he felt sorry for Arias, just as Martinez claimed in previous 

questioning.  (RT 3-25-13, p. 149).  This misled the jury by mischaracterizing and 
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changing the witness’s answers when rephrasing them in questions.  This tactic was 

condemned by the Berger Court.  295 U.S. at 84.  (See Appendix 20). 

Martinez frequently inserted his own version of false facts.  When questioning 

Arias, Martinez inserted his own factual version of her testimony that T.A. was down 

and not able to get up, meaning she returned to him with a knife.  (RT 3-13-13, p. 

51).  But that was not her testimony.  He also inserted facts into the trial to which no 

one else testified at all.  (See e.g., Id., pp. 159-160; 163 [regarding the shelves Arias 

had testified she climbed up to get the gun, how they were held up and that the 

shelves were rated to only hold 40 pounds of weight]) (See Appendix 21). 

A different variation where Martinez used his questions to testify were the 

editorial, belittling comments which allowed him to inject his opinion into the trial.  

Martinez asked LaViolette whether she was biased in Arias’s favor.  (RT 4-8-13, p. 

160).  LaViolette answered that bias was the wrong word, he responded, “No.  That 

is the correct word.  Isn’t it true that you are biased in favor of the defendant, yes or 

no?”  (Id.; RT 3-13-13, p. 50 [after Arias had testified to memory problems regarding 

parts of the killing, Martinez asked a follow up question to something she 

remembered which included the comment, “…which you now seem to 

remember…”]) (See Appendix 22). 
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As a matter of course, Martinez commented on evidence and asked 

argumentative questions while refusing to accept answers given by witnesses.  Arias 

testified that she did not know whether she had gone to get a knife.  (Id., p. 35).  

When he asked Arias if not having the knife in her hand during the shooting meant 

that she went to go get the knife from somewhere, she responded that she guessed 

so, but did not know.  (Id.).  Martinez told her, “No, no, no, there is no guessing here 

now.”  (Id.).  Then he asked her again if she went to get the knife.  (Id., p. 36). 

Martinez interrupted witnesses to stop their answers.  (RT 1-29-13, pp. 42-43; 

RT 3-25-13, pp. 58; 77) (See Appendix 23).  He did this even after the court sustained 

an objection and ordered that the witness be allowed to answer.  (RT 3-19-13, pp. 

124; 126).  Other times he would actually disagree with the witness’s testimony by 

stating “No” after they answered or would often proceed to repeat the same question.  

(RT 3-25-13, p. 140 [“Samuels:  Well, I believe it occurred in the same time frame.  

Martinez:  No.  Not the same time frame….”]; RT 2-27-13, p. 146) (See Appendix 

24). 

Sometimes Martinez would badger the witness by asking the same question 

over and over, thereby signaling to the witness and the jury that the witness’s answer 

would not be accepted until they agreed with Martinez’s conclusions.  This tactic 
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had additional strategic value in the possibility that the repeated fact in his question 

would be what the jurors remembered and/or believed, not the witnesses’ denials. 

One such exchange occurred about how long it took Arias to obtain a second 

weapon, a knife, during the attack.  This point depended on the knife’s location.  On 

cross-examination, Arias testified she last saw the knife when T.A. used it to cut a 

rope.  (RT 3-13-13, p. 29).  Thereafter she maintained that she did not know the 

knife’s whereabouts.  (Id., pp. 29-30; 33; 37-39).  She repeated that she did not have 

the knife.  (Id., pp. 49; 50-51; 51).  Despite her testimony, Martinez injected the fact 

that she had the knife in her hand by asking, “Ma’am, at some point, you remember 

that you had a knife in your hand, correct?”  (Id., p. 92).  Similarly, Martinez asserted 

that Arias got out to investigate the license plate on the ground despite previous 

answers from Arias that she had not been sure what she saw.  (RT 2-27-13, pp. 159-

60; cf. id., pp. 143-44; 146; 151; 158) (See Appendix 25). 

Martinez used speaking objections to disagree with the witness’s testimony 

and to stop them from offering testimony he did not like.  Arias testified about 

incidents that caused her to “lose focus on what’s going on.”  (RT 3-5-13, p. 65).  

She described incidents where T.A. would snap and yell at her.  (Id., p. 66).  When 

asked for the first instance when this happened with T.A., Arias answered that it was 
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while driving to the Getty Center.  (Id., p. 67).  Martinez’s speaking objection that 

began with his claim that her answer was speculation, then stated, “If she doesn’t 

remember, how can she relate something she doesn’t remember?”  (Id.).  Arias 

shortly after testified about a time that T.A. “really flipped out” and began to 

described the next time T.A. flipped out.  (Id., p. 68).  Martinez interposed, “I am 

going to object to the characterization, ‘flipping out.’  Is she answering the question 

of when she had the reaction or, according to her, T.A. got upset?”  (Id., pp. 68-69).  

The court sustained the objection.  (Id., p. 69).  The defense and the witness then 

moved away from witness’s answer. 

Martinez otherwise used speaking objections to introduce facts, advance 

arguments, disparage defense counsel, and to comment on evidence.  He made an 

objection where he outright disagreed with testimony an expert had just given that 

certain information came from T.A.  (RT 4-4-13 #2, p. 29).  When Nurmi asked 

Arias whether T.A. sought to hide their involvement, Martinez offered his own 

opinion, “Objection.  Speculation.  Maybe he didn’t want to have sex with her.”  (RT 

2-6-13, p. 67) (See Appendix 26). 
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4. Other misconduct. 

i. Ignoring court rulings and orders regarding evidence. 

The prosecutor committed misconduct by ignoring court rulings and orders.  

Attorneys have an imperative duty to respectfully yield to court rulings, whether 

they believe them right or wrong.  When an attorney repeats questions after a court 

sustains objections to the questions, it shows a disregard for the court’s authority and 

is an impertinence to the court.  Pool, 139 Ariz. at 102.  Martinez disregarded court 

rulings by 1) repeating his questions after the court sustained an objection to them, 

or 2) repeating his objections just after the court overruled the same.  (RT 2-25-13, 

p. 190; RT 4-9-13, p. 143) (See Appendix 27). 

The prosecutor committed misconduct by ignoring the court’s ruling 

regarding the proper purpose for the admission of evidence.  The defense objected 

to Officer Friedman testifying as to hearsay statements from Arias’s grandparents 

that a handgun was stolen in a burglary at their house.  (RT 1-14-13, p. 17).  Martinez 

told the court he was not offering this testimony for its truth, but only to show what 

the officer wrote in his report.  (Id.).  Martinez claimed that another detective would 

testify that Arias admitted that the burglary happened and a .25 caliber gun was 

stolen.  (Id., p. 18). 
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In overruling the objection, the court ruled that Martinez’s question did not 

involve hearsay.  (Id.).  The defense objected that Arias did not make the statements 

Martinez described, only the other detective based on Friedman’s report, so it was 

still hearsay.  (Id., pp. 18-19).  Defense counsel argued that the evidence was being 

offered to show that the gun was stolen.  (Id., p. 19).  The court ruled that the officer 

was only relaying what he wrote in his report, so it was not offered for its truth.  (Id.). 

Despite this ruling, Martinez used the evidence, but as substantive evidence 

that Arias staged the burglary and stole the gun.  When the defense made a Rule 20 

motion after the state’s rebuttal case concluded, Martinez argued that evidence that 

Arias premeditated the killing existed because she staged the burglary to get the gun 

she planned to use in the murder.  (RT 4-25-13, p. 7). 

Martinez’s use of this hearsay, in violation of the court’s ruling on its 

admission, is reversible error on its own, in addition to being part of the cumulative 

error analysis.  The defense objected to the admission of the evidence of the gun 

theft because Martinez would use it substantively, and he did.  Given that 

premeditation was a critical issue, proven with evidence of the staged gun theft, it is 

impossible to conclude, beyond a reasonable doubt, that this misconduct had no 

effect on the jury. 
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ii. Ignoring court orders protecting witnesses. 

The prosecutor flagrantly ignored court orders designed to protect defense 

witnesses.  The state showed hostility to allowing any defense witness to testify 

under pseudonyms.  The first example of Martinez’s unwillingness to abide by court 

rulings on witness anonymity occurred after the court ordered that a defense 

witness’s name be redacted.  (RT 12-6-13, p. 16).  A week later, the prosecutor filed 

a motion objecting to the pseudonym use for that witness and openly referred to the 

witness’s name throughout the motion.  (I. 1305).  The minute entry from the hearing 

showed that the court sealed the motion.  (I. 1307).  Martinez’s motion did not 

indicate it was filed under seal, (I. 1305), nor does the transcript reflect any such 

request. 

A second violation of a court anonymity order occurred with another witness.  

This time, Martinez filed another motion which used the witness’s name despite the 

court’s order that the parties refer to him by pseudonym.  Martinez styled the motion 

as a notice to the court that the witness disclosed his own name and involvement in 

the trial.  (I. 1885). 

The entire basis for his claim was that some unknown person on the internet 

wrote that the protected witness disclosed his name.  This alleged disclosure 
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occurred in some other chatroom discussion.  So the prosecutor’s claim rested not 

on evidence from the witness in any documented setting, but from an anonymous 

person making an assertion based on something they read elsewhere on the internet, 

which they believed was written by another person claiming to be the witness.  Based 

on this scanty third-hand, anonymous “evidence,” Martinez decided he need not 

comply with the court’s order and disclosed the witness’s name in his motion. 

The prosecutor’s unwillingness to follow court orders to protect defense 

witnesses continued in the courtroom.  The public and cameras were present.  During 

trial, at the bench the parties discussed how they should refer to the anonymous 

witnesses and the court ruled that they use anonymous descriptors.  (RT 1-20-15 #2, 

p. 31).  Martinez showed his continuing hostility to court orders when he claimed 

that since a name appeared in an affidavit, he should be allowed to use it in the 

courtroom.  (Id., p. 34).  Willmott explained it was a mistake and would be taken 

out.  (Id.).  The court again stated they should not use the witness’s names.  (Id., p. 

35). 

Despite this ruling, and despite pretrial incidents, during questioning, 

Martinez used the witness’s name.  (RT 1-21-15, p. 119).  The defense moved for a 

mistrial.  (Id., p. 120).  The court denied the mistrial, finding it was inadvertent, the 
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witness had identified themselves online, and so no prejudice was caused.  (Id., pp. 

121-122).  Then Martinez asked another question using the witness’s name.  (Id., p. 

132).  When the defense objected, Martinez claimed he had not used the name.  (Id., 

p. 134).  The court stated she did not hear it.  (Id., pp. 134-135).  He argued to the 

court that he had not used the witness’s name.  (Id., p. 135).  Immediately after this 

bench conference, the prosecutor’s very next question included the witness’s name.  

(Id., p. 137).  The court took the mistrial request under advisement, again focusing 

on whether prejudice occurred.  (Id., p. 138).  The court still believed Martinez’s use 

of the name was inadvertent.  (Id.).  The defense filed a written motion for mistrial 

based on his intentional misconduct.  (I. 1943).  Thereafter, Martinez questioned 

whether the witness whose name he had disclosed was the one who had been looking 

at child porn on the computer.  (Id., p. 144).  Martinez not only publicly identified 

the witness, but then improperly accused the outed witness of viewing child porn.  

(Id., p. 150). 

iii. Attempting to show the jury Arias’s restraints. 

The prosecutor committed misconduct by attempting to place inadmissible 

and prejudicial information before the jury.  Case law recognizes defendants should 

not be required to wear restraints visible to the jury unless the court has made an 
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individualized determination that they are needed and violations may result in 

structural error.  See Issue 4.  When Arias testified, the prosecutor invited her to step 

down from the witness stand to enact a demonstration for the jury.  (RT 2-28-13, p. 

126).  He did so knowing that Arias wore restraints.  (RT 1-10-13, pp. 62-63; RT 2-

5-13, p. 4).  Nevertheless, Martinez asked Arias to walk down from the stand, take 

steps into the courtroom’s well, and crouch before the jury to illustrate how T.A. 

attacked her.  The jury would be able to see Arias’s restraints. 

iv. Asking witnesses to comment on the veracity of other 

witnesses. 

 

The prosecutor committed misconduct by improperly asking witnesses to 

comment on the credibility of other witnesses.  It is improper to ask questions which 

cause one witness to comment upon the veracity of another witness’s testimony.  

United States v. Sanchez, 176 F.3d 1214, 1219-1220(9th Cir.1999).  Arizona 

prohibits lay and expert testimony judging whether another witness’s testimony was 

truthful because it is the jury’s province to determine truthfulness and credibility, 

and opinions about witness credibility are nothing more than advice to jurors on how 

to decide the case.  Lynch, 238 Ariz. at 93, ¶13. 
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Martinez engaged in improper questioning with several witnesses.  For 

example, Arias testified she told M.M. about T.A. abusing her when M.M. asked 

about her bruises.  (RT 2-25-13, p. 190).  Martinez asked Arias why M.M. said he 

had no knowledge of this particular incident.  (Id.).  The court overruled a defense 

objection, after which Martinez asked Arias why M.M. would say that he had no 

such knowledge.  (Id.).  The court sustained a speculation objection, but Martinez  

ignored the ruling, asking, “So you don’t know whether or not he, when interviewed, 

whether or not he admitted to knowing about that?”  (Id.; see also, RT 2-21-13, pp. 

126-127, challenging Arias whether she told LaViolette that T.A. had been 

masturbating to a computer and when Arias denied this, whether she heard 

LaViolette testify that Arias told her same) (See Appendix 28). 

v. Seeking out publicity regardless of trial impact. 

The prosecutor committed misconduct in his behavior outside the courtroom.  

See Issue 1.  The prosecution has a duty not to engage in behavior that will affect the 

jury’s ability to judge the evidence fairly.  United States v. McKoy, 771 F.2d 1207, 

1212(9th Cir.1985).  Ethical guidelines regarding extrajudicial statement-making are 

in accord.  See ABA Standards, 3-1.4 (a)(“A prosecutor should not make or authorize 

the making of an extrajudicial statement that a reasonable person would expect to be 
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disseminated by means of public communication if the prosecutor knows or 

reasonably should know that it will have a substantial likelihood of prejudicing a 

criminal proceeding.”).  Arias objected after Martinez stood outside the courthouse 

taking photographs with his fans and signing autographs.  (RT 3-28-13, p. 8). 

The defense argued Martinez was indifferent to the danger of causing a 

mistrial or prejudicing the jury, especially where witnesses had already been 

harassed by spectators.  (RT 4-15-13, p. 73; I. 921).  During the first time the issue 

was broached, the prosecutor asserted, “What happens outside the courtroom is not 

misconduct[,]” which he claimed would be true even if jurors saw it.  (RT 3-28-13, 

pp. 10-11).  Later, he retorted that it was a nonissue that the defense was raising to 

just make more money off the trial.  (RT 4-15-13, p. 75). 

The court declined to decide if Martinez’s behavior was misconduct and 

instead denied the mistrial request because no juror had actually witnessed events.  

(Id., p. 76).  Despite the court’s unwillingness to decide if Martinez’s actions were 

misconduct, they were, and should be considered as part of a pattern of his 

indifference to Arias’s right to a fair trial.  Standing on the courthouse steps signing 

autographs with his approving fans showed Martinez was utterly indifferent to the 

danger that a juror might see how much the public supported his courtroom antics. 



 

 145 

vi. Appealing to the jury’s sympathy or prejudice. 

The prosecutor committed misconduct by appealing to the jury’s sympathy or 

prejudice.  Prosecutors may not appeal to the jury’s sympathy, passion, prejudice or 

fears.  Comer, 165 Ariz. at 426.  While Martinez cross-examined L.D., who 

previously dated T.A., Martinez questioned her feelings about Exhibit 205 given her 

experiences with the victim.  (RT 1-30-13, p. 123).  Exhibit 205 depicted a frontal 

view of T.A.’s neck wound with the jugular and the carotid arteries cut all the way 

to his spine, stopping only at the bone.  (RT 1-8-13, p. 69).  The defense objected 

but Martinez continued with his question.  (RT 1-30-13, p. 123). 

The defense noted that Martinez continued putting the photo on the overhead 

projector even after the objection.  (Id., p. 124).  Both the witness and the victim’s 

family members in the audience reacted to the photograph by crying.  (Id.).  The 

defense asked for a mistrial, arguing that Martinez used the photo in an irrelevant 

and prejudicial way, to deliberately get an emotional reaction from L.D.  (Id.). 

Martinez did not deny trying to make L.D. cry, but instead argued that if Arias 

can make a self-defense claim, everyone should be able to decide whether this was 

really self-defense.  (Id.).  The victim’s family and friends’ visible distress was not 

admissible evidence to rebut Arias’s self-defense claim.  It was prejudicial, 
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irrelevant evidence that Martinez deliberately elicited to gain the jury’s sympathy 

for T.A. and his friends rather than the evidence.  His use of the photograph was 

misconduct. 

Beyond this appeal to jury sympathy, Martinez also sought to appeal to 

prejudice against women, by eliciting inflammatory sexual evidence about Arias.  

(RT 11-20-14, p. 138 [twice Martinez asked the witness whether Arias was described 

as “in heat,” even after the court sustained an objection and struck the information]).5  

Eliciting such prejudicial sexualized and irrelevant evidence fit together with his 

earlier attempt to strike all women from the jury.  See Issue 5. 

  

                                           
5 Martinez had a pattern of making inappropriate, sexualized comments.  At the 

bench, Martinez described Arias as “squealing” during the sex tape.  (RT 10-28-14, 

p. 128).  During motion argument, while disparaging the idea that a witness could 

estimate a child’s age in pornographic image, Martinez stated, “Well, how do you 

know it’s an eight-year-old girl unless, what, you count the vaginal rings or 

something….?”  (RT 10-16-14, p. 8).  At the bench, Martinez based an argument on 

what he thought the female jurors likely did with their pubic hair.  (RT 11-17-14, p. 

134).  Martinez stated to female opposing counsel, during an argument about the 

meaning of the victim’s potential suicide threat, “…if Ms. Willmott and I were 

married, I certainly would say I F’g want to kill myself.  That doesn’t mean I want 

to kill myself.  It just means there’s a bad relationship and I want you to leave me 

alone.”  (RT 4-2-13, pp. 155-156). 
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Prejudice: 

The prosecutor persistently engaged in pervasive misconduct and he did so 

with indifference, if not specific intent, to prejudice Arias.  The misconduct in this 

case was pervasive.  Martinez committed misconduct with every witness in the trial 

and on nearly every day of the trials, regardless of court rulings or defense 

objections.  The sheer number of improper questions and improper arguments are 

staggering.  This was not a trial which merely included pervasive misconduct, but 

was a trial built upon pervasive misconduct. 

The record shows that Martinez was indifferent to or intended to prejudice 

Arias’s trial.  It is true that when weighing cumulative misconduct, courts focus on 

the trial’s fairness, not the prosecutor’s culpability.  State v. Bible, 175 Ariz. 549, 

601(1993).  But determining whether a prosecutor is indifferent to the prejudice his 

misconduct causes is measured by considering facts that might seem to address the 

prosecutor’s culpability, but instead help prove that the errors were not inadvertent, 

accidental, or related to inexperience.  Whether the prosecutor’s misconduct is 

isolated or a consistent pattern is relevant.  Minnitt, 203 Ariz. at 431, ¶37(“Like the 

misdeeds in [Pool, 139 Ariz. at 108], Peasley’s misdeeds were not isolated events 

but became a consistent pattern of prosecutorial misconduct that began in 1993 and 
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continued through retrial in 1997.”); State v. Jorgenson, 198 Ariz. 390, 393, 

¶14(2000)(“This is perhaps the third or fourth time that the conduct of this same 

prosecutor has raised the same type of problem.  It is unfortunate that he was 

permitted to try so serious a case and, without proper supervision, permitted to try it 

in such an improper manner.”). 

The prosecutor’s experience level is relevant.  Minnitt, 203 Ariz. at 439, 

¶38(in reversing a conviction for prosecutorial misconduct which permeated the 

trials in question, the court noted, “Peasley is not an inexperienced prosecutor, but 

rather a veteran homicide prosecutor”).  A lawyer’s substantial experience affords, 

or should afford, a greater appreciation of the tactical advantages gained through 

misconduct.  In re Peasley, 208 Ariz. 27, 37, ¶40(2004). 

Martinez is a “veteran homicide prosecutor,” aware of all the advantages to 

be gained through the various types of misconduct he employed.  Indeed, Martinez’s 

conduct has been considered by the Arizona Supreme Court on at least six previous 

occasions.  State v. Hulsey, 243 Ariz. 367, ¶89(2018); Lynch, 238 Ariz. 84; State v. 

Dixon, 226 Ariz. 545, ¶¶6-11(2011); State v. Gallardo, 225 Ariz. 560, ¶¶33-

47(2010); State v. Lynch (Lynch I), 225 Ariz. 27, ¶¶54-65(2010); State v. Morris, 

215 Ariz. 324, ¶¶46-67(2007).  He cannot be ignorant of his impropriety.  Given that 
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repeated findings of improper or inappropriate conduct by the Arizona Supreme 

Court has not caused this prosecutor to desist, he either does not care about such 

court rulings or he believes the behavior is necessary to win his cases.  Martinez’s 

recent statements about this trial prove the point.  When an interviewer asked him 

about his harsh style of questioning Arias, Martinez stated it was part of his strategy 

to cut off the witness, to interrupt her flow, and to raise his voice at her.  He went on 

to admit that without these tactics, there was “…a strong possibility that [Arias] 

would have been acquitted outright.”6  (See Appendix 29).  His decision to engage 

in the pervasive and persistent misconduct is not inadvertent or accidental, but is 

intentional. 

Martinez’s misconduct here was like the conduct that caused reversal in Pool.  

Pool’s extreme misconduct included cross-examination questions ranging from 

irrelevant and prejudicial to abusive, argumentative and disrespectful.  Martinez 

liberally employed each of these tactics.  Like Pool, where permanent prejudice 

became clear due to the prosecutor’s persistence in improper cross, fairness was 

impossible to achieve in Arias’s trial either.  Martinez’s purposes, as evident from 

                                           
6 Appellant requests the Court take judicial notice of the prosecutor’s public 

statements.  Ariz.R.Evid. 201. 
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our record as that of Pool, was to avoid an acquittal, prejudice the jury and obtain a 

conviction with indifference to the danger of mistrial, reversal, or unfair verdicts. 

Prosecutorial misconduct that permeates the process and intentionally 

destroys the ability of the tribunal to reach a fair verdict must necessarily be 

remedied.  Minnitt, 203 Ariz. at 438, ¶¶31-32, citing Pool, 139 Ariz. at 109.  

Martinez’s extreme misconduct culminated in a closing argument depicting 

everyone associated with the defense as despicable and dishonest, from Arias, to her 

experts, to her attorneys. 

Each instance of misconduct, from accusing experts of having feelings for 

Arias, to insinuating defense counsel hid evidence, to making comments on the 

evidence to show his opinion why the evidence should not be believed, was used to 

weave the picture that no one in the courtroom could be believed other than 

Martinez.  The prosecutor’s pervasive and persistent misconduct was not harmless.  

It cannot be said, beyond a reasonable doubt, that it had no effect on the jury’s 

verdict. 
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CONCLUSION 

Reversal is required based on pervasive and prejudicial prosecutorial 

misconduct, the due process violations resulting from the court’s failure to control 

the media’s access to the trial, the improper admission of hearsay testimony that 

helped establish premeditation, the improper testimony from the state’s expert 

regarding Arias’s mental state that helped establish premeditation, the fact that Arias 

wore a stun belt throughout trial without justification, and the prosecutor’s exercise 

of peremptory strikes in a discriminatory manner during jury selection.  For these 

reasons, Arias respectfully requests that her conviction for First Degree Murder be 

reversed. 

RESPECTFULLY SUBMITTED this 3rd day of July, 2018. 

MARICOPA COUNTY PUBLIC DEFENDER 

 

 

By    /s/     

PEG GREEN 

Deputy Public Defender 

 

 

By    /s/     

CORY ENGLE 

Deputy Public Defender 
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